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DEBTOR’S PETITION 
Form No. l 


In the District Court of the United States for the 
Southern District of California 
Central Division 


No. 44274-Y 
In the Matter of QUARTZ CRYSTAL PRODUCTS 
CO., a Limited Partnership, RAYMOND I. BIGGY, 
JOHN W. BUOL, and JAMES FF COLEINSycor 


general partners, 
Bankrupt. 


To the Honorable Judge of the District Court of the 
United States for the Southern District of Cali- 
fornia: 

The Petition of Raymond I. Biggy, John W. Buol and 
James F. Collins, sole general partners, in the City of 
San Andreas, County of Calaveras, State of California, 
IB aRONe URDU UTOM A. << oc. <t-c-nescdese-c-seeen-aeeee eee , and employed 
OW codec Sr (or engaged in the business of 
mining), respectfully represents: 


1. Your- petitioner has had his principal place of 
business (or has resided, or has had his domicile) at 
San Andreas, California (Long Beach, California), with- 
in the above judicial district, for a longer portion of 
the six months immediately preceding the filing of this 


petition than in any other judicial district. 


2. Your petitioner owes debts and is willing to sur- 


render all his property for the benefit of his creditors, 
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except such as is exempt by law, and desires to obtain 


the benefit of the Act of Congress relating to bankruptcy. 
3. The schedule hereto annexed, marked Schedule A, 


and verified by your petitioner’s oath, contains a full and 
true statement of all his debts, and, so far as it is pos- 
sible to ascertain, the names and places of residence of 
his creditors, and such further statements concerning said 
debts as are required by the provisions of said Act. 

4. The schedule hereto annexed, marked Schedule B, 
and vertified by your petitioner’s oath, contains an ac- 
curate inventory of all his property, real and personal, 
and such further statements concerning said property as 


are required by the provisions of said Act. 


Wherefore your petitioner prays that it may be ad- 
judged by the court to be a bankrupt within the purview 
of said Act. 


La Gl) (OANE Den am ss Le(ea'4 
JOHN W. BUOL 
JAMES i COMES 


Petitioners 


BURKE MATHES 


Attorney for Petitioners 


i enined. | 


[Endorsed]: Filed Feb. 25, 1946. [2] 
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United States District Court 
Southern District of Galitornia 


ORDERS OF ADJUDICATION AND OF 
GENERAL REFERENCE 

At Los Angeles, in said District, on February 25, 1946, 
the respective petitions of each of the petitioners in the 
proceedings hereinafter mentioned, filed on the respective 
dates hereinafter indicated, that he be adjudged a bank- 
rupt under the Act of Congress relating to bankruptcy, 
having been heard and duly considered; and there being 
no opposition thereto; 

It is adjudged that each of said petitioners is a bank- 
rupt under the Act of Congress relating to bankruptcy; 
and 

It is thereupon ordered that the said proceedings be, 
and they hereby are, referred generally to the referees 
in bankruptcy of this Court, whose names appear opposite 
the respective proceedings hereinafter mentioned, to take 
such further proceedings therein as are required and per- 
mitted by said Act, and that each of the said bankrupts 
shall henceforth attend before said referee and submit to 
such orders as may be made by him or by a Judge of this 
Court relating to said bankruptcy. 

Number 44,274-Y. 

Witle of Proceedings Quartz Crystal Products Gouea 
limited copartnership, composed of Raymond I. Biggy, 
John W. Buol, and James F. Collins. 

Filed 2-25-46. 

Referee Hubert F. Laugharn, Esq., Los Angeles, 
Calif. 

PAUL J. McCORMICK 
United States District Judge 
[Endorsed]: Filed Feb. 25, 1946. [3] 
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ebb Rb Ss CHRMIFICATE ON REVIEW 


To the Honorable Leon R. Yankwich, Judge of the 
United States District Court for the Southern Dis- 
trict of California, Central Division: 


I, Hubert F. Laugharn, Referee in Bankruptcy to 
whom the above entitled matter has been referred, do 
hereby certify as follows: 


On the 28th day of January, 1947, an order was made 
herein upon the Petition in Reclamation of the U. S. 
Machinery Company. In the said Petition in Reclama- 
tion the said petitioner sought possession of certain ma- 
chinery and equipment in the possession of the Trustee. 
The said order of January 28, 1947 determined that the 
said personal property was an asset of the bankrupt 
estate, that the said petitioner was not entitled to pos- 
session thereof, and that there was owing by the petitioner 
to the Trustee herein the amount of $1,331.85. 


That within the time as provided by the provisions of 
the Bankruptcy Act and the Rules of this Court, a Peti- 
tion for Review [4] was filed upon behalf of the said 
U. S. Machinery Company. 


The order sought to be reviewed herein determined 
that two certain agreements in writing dated November 
10, 1944, and not recorded until December 18, 1944, 
were invalid under Section 2980 of the Civil Code of 
the State of California. 


The petitioner’s entire grounds for review are set 
forth in Paragraph II of its review: 


“That petitioner alleges that each of said agree- 
ments was executed on December 14, 1944, and re- 
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corded on December 18, 1944, and is valid as to the 
Trustee herein and the creditors of this estate and 
that the said order, and the whole thereof, is er- 
roneous and that the Honorable Referee herein erred 
in refusing to grant the relief prayed for in said 
petition for reclamation of this petitioner.” 


It would seem therefore that the question for consid- 
eration herein, in so far as the petitioner is concerned, 
is whether or not the contracts were “executed” on De- 
cember 14, 1944. If so, then it might be argued that the 
recordation of the contracts on December 18, 1944 would 


comply with the provisions of the said Section 2980. 


At the conclusions of the hearings herein, I made and 
filed a Memorandum Opinion which sets forth in full the 
details of the problem presented herein and the reasons 


for my ruling. 


I place very little weight upon the testimony of the 
witness produced by Mr. Henry, who is presumed to have 
been with Mr. Henry at a time when he went into a 
service station and executed the contracts upon a date 
fixed as December 14, 1944. The contracts were pre- 
pared on November 10, 1944, down payments were made 
and the property was delivered. I found that the con- 
tracts were executed by the buyers on November 14, 1944 
and were mailed to the office of the seller on that day. 
As to the “execution” of the agreement, to comply with 
the said Section 2980 of the Civil Code it was my [5] 
opinion that this should in any event be presumed to be 
either on November 14, 1944, or in any event only two 
or three days thereafter. 
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Otherwise to defeat the terms of the section the seller 
could deliver the property, receive the consideration and 
then withhold the actual signing of the instrument for a 
year and it might be argued that there was no violation 
of the said section because of non-recording within the 
time prescribed by the section after execution. 


The within review appears to be directed solely to the 
question of the date of execution of the lease or title 
retaining contracts in relation to the date of recording 
Mieaeetee mine trustee 111 elect adopted the contracts and 
the Findings and the Order of January 28, 1947 deter- 
mine that the U. S. Machinery Company had been paid 
more than its unpaid balance thereon. 

I understand from counsel for the petitioner for re- 
view herein that certain portions of the transcript of the 
evidence pertaining to the “execution” of the agreements 
of November 10, 1944 by Mr. Henry for the U. S. 
Machinery Company will be secured from the reporter and 
presented to the Judge herein. 

In compliance with the provisions of Section 39a(8), 
I attach to this Certificate the following: 

(1) Petition for Order to Show Cause and Restrain- 
ing Order. 

(2) Order to Show Cause and Restraining Order. 

(3) Answer to Petition for Order to Show Cause and 
Restraining Order. 

(4) Petition to Reclaim Property. 

(5) Order to Show Cause. 

(6) Amended Petition for Order to Show Cause. 

(7) Order Authorizing Amendment to Petition for 
Order to Show Cause, etc. 
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(8) Memorandum of Opinion and Direction for Fur- 
ther Hearing. [6] 

(9) Order to take testimony of Peter de Michelis and 
Joe W. Zwinge together with Interrogatories to 
be Propounded to Pete de Michelis on behalf of 
U. S. Machinery Company; Cross Interrogatories 
to be Propounded to Pete de. Michelis on behalf 
of Trustee; Interrogatories to be propounded to 
Joe W. Zwinge, Sheriff, Calaveras County, Calli- 
fornia, on behalf of the Trustee, and Cross-In- 
terrogatories to be Propounded to Joe W. Zwinge, 
Sheriff of Calaveras County, California, on be- 
ealivoi U.S. Machinery Co; 

(10) Answers to Interrogatories propounded to Peter 
De Michelis on behalf of U. S. Machinery Com- 
pany. 

(11) Copy of Writ of Attachment. 

(12) Testimony of Joe W. Zwinge, Sheriff. 

(13) Memorandum Opinion. 

(14) Findings of Fact, Conclusions of Law, and Or- 
der re U. S. Machinery Company, et al. 

(ols) s Notice. 

(16) Petition for Review of Referee’s Order. 

(17) Trustee’s Exhibits 1 to 16 inclusive (except 

Exhibit 10 consisting of various bills from J. E. 
Coberly Inc. re repairs to car). 

(18) Reporter’s Transcript. 

Dated: February 28, 1947. 

Respectfully submitted, 
HUBERT F. LAUGHARN 
Referee in Bankruptcy 


[Endorsed]: Filed [illegible]. 
[Endorsed]: Filed Feb. 28, 1947. [7] 
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[Title of District Court and Cause] 


PEON FOR ORDER TO SHOW CAUSE AND 
RES DRAINING OR DER 


To the Honorable Hubert F. Laugharn, Referee in Bank- 
ruptcy for the Above-Entitled Bankrupt Estate: 


The vertified petition of William I. Heffron respect- 
fully represents to the Court as follows: 


1, 


That he is the duly appointed, qualified and acting Re- 
ceiver for the estate of the above-named bankrupt. 


ie 


That among the assets and effects of this estate com- 
ing into the possession and under the control of your Re- 
ceiver is certain machinery, fixtures and equipment con- 
sisting of mining machinery, a portion of which is de- 
scribed as follows: 


Trommel and screen, 5’x35’, incl. steel base, trun- 
nions and drive chaine, 


7” Centrifugal water pump, direct connected to 30 
HP Motor (this unit is now connected by V- 
belt drive, V-pulleys and V-belts property of 
Company ), 


Stacher and belt — 100 ft. of light steel fabricated 
frame 100’ 24” wide 5 ply conveyor belt. Til 
and head pulleys, troughing rolls and idlers in- 
stalled in frame, [8] 

Tractor and bulldozer — Cat. 60, with 10’ blade, 


Flexible coupling unit for pump and motor. 
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That in addition to the foregoing there is considerable 
other miscellaneous equipment, all valued in excess of 


$18,000.00. 


III. 

That prior to the appointment of your Receiver there 
was heretofore filed in the Superior Court of the State 
of California, in and for the County of Calaveras, case 
Noy 3152, entitled “J. T. Evans vs. Otlartz)@rycial 
Products Co.” wherein there was issued and levied out 
of said Court a writ of attachment; that by virtue there- 
of, the Sheriff of Calaveras County, to wit: Joe W. 
Zwinge, has taken over constructive custody of the per- 
sonal property of the above-named bankrupt. 


IV. 

That subsequent to the filing of the aforementioned 
action, there was filed a complaint on claim and delivery 
by the U. S. Machinery Company against the above- 
named bankrupt, being cases No. 3171 and No. 3172. 
That in said action they have deposited a bond in the 
sum of $5,000.00 and are attempting to remove the fol- 
lowing described property: 

1 60 Caterpillar Tractor No. PA-336l, 
I Byron Jackson Pump and Motor. 


That your petitioner is informed and believes, and there- 
fore alleges, that the aforementioned property was sold 
by the said U. S. Machinery Company upon a conditional 
sales contract, and that there is a balance due on said 
contract of approximately $1,968.29. That the said prop- 
erty is valued in excess of $5,000. That, accordingly, 
there is a substantial equity in said property for the 
benefit of creditors of this estate, and that your peti- 
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tioner proposes to preserve said equity for the benefit of 
the creditors herein, and to pay off the balance due upon 
said conditional sales contract when the aforementioned 
property is sold under an order of this Court. [9] 


We 


That all of said actions have been filed within four 
months of the filing of the bankruptcy proceedings here- 
in, and that the Court herein has exclusive jurisdiction 
over said property. 


VI. 
That the Sheriff of Calaveras County State of Cali- 
fornia, to wit: Joe W. Zwinge, has no beneficial interest 
in and to the hereinbefore described personal property. 


Wherefore, your petitioner prays that an order to 
show cause be issued and directed against U. S. Ma- 
chinery Company, Clyde W. Henry, its agent, or any 
of its other representatives, attorneys or servants, against 
J. T. Evans, against Pete D’e Michilos, and against Joe 
W. Zwinge, Sheriff of Calaveras County, State of Cali- 
fornia, to be and appear before this Court, on a day 
certain, to show cause, if any they have, why an order 
should not be made and entered permanently enjoining 
and restraining said parties, and each of them, from in 
any wise attempting to remove, transfer, sell, or other- 
wise dispose of the property hereinbefore mentioned and 
described, and authorizing the Receiver, or the Trustee, 
to sell the said property free and clear of any right, title, 
or interest of the said persons in and to said property, 
and why a further order should not be made and entered 
herein ordering and directing that any and liens and rights 
of said persons in and to said property be transferred to 
the proceeds of said sale. 
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Petitioner further prays that pending the hearing of 
the order to show cause herein that the Court herein en- 
ter a temporary restraining order enjoining and restrain- 
ing the said persons from in any wise interfering with 
your Receiver in taking over said property and enjoining 
and restraining said persons from in any wise attempting 
to remove, sell, or transfer said property. 

WILLIAM TD HERPROK 


GEORGE T. GOGGIN 
Attorney for Receiver [10] 


[ Verified. ] 
[Endorsed]: Filed Feb. 28, 1947. [11] 
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ORDER TO SHOW CAUSE AND RESTRAINING 
ORDER 


To U. S. Machinery Company, and to Clyde W. Henry, 
its agent, or any of its other representatives, attor- 
neys or servants; J. T. Evans; Pete D’e Michilos; 
and Joe W. Zwinge, Sheriff of Calaveras County, 
State of California. 


Upon reading and filing the verified petition of William 
I. Heffron, Receiver for the above-entitled bankrupt es- 
tate, good cause appearing therefor, and upon motion of 
George T. Goggin, attorney for said Receiver, and no 
adverse interests appearing thereat, 


It Is Ordered that U. S. Machinery Company, and 
Clyde W. Henry, its agent, or any of its other repre- 
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sentatives, attorneys or servants, and J. T. Evans, Pete 
D’e Michilos, and Joe W. Zwinge, Sheriff of Calaveras 
County, State of California, be and appear before this 
Court in the courtroom of the Honorable Hubert F. 
Laugharn, Referee in Bankruptcy, 340 Federal Building, 
Los Angeles, California, [12] on the 11 day of March, 
1946, at the hour of 10 o’clock A. M. thereof, and show 
cause, if any they have, why an order should not be made 
and entered herein ordering and directing Joe W. Zwinge, 
Sheriff of Calaveras County, State of California, to im- 
mediately and forthwith release the property held by him 
under the attachment as set forth in the petition hereto 
attached, and why he should not immediately vacate the 


premises of the above-named Bankrupt. 


It Is Further Ordered that the U. S. Machinery Com- 
pany, and Clyde W. Henry, its agent, or any of its other 
representatives, attorneys or servants, and J. T. Evans, 
Pete D’e Michilos, and Joe W. Zwinge, Sheriff of Cala- 
veras County, State of California, be, and they are 
hereby enjoined and restrained from in any wise inter- 
fering with the Receiver herein in taking over said prop- 
erty, and they, and each of them, are hereby restrained 
and enjoined from in any wise attempting to remove, 
sell, or transfer said personal property set forth and de- 
scribed in the petition hereto attached. 


Dated this 1 day of March, 1946. 
HUBERT F. LAUGHARN 
Referee in Bankruptcy 


[Endorsed]: Filed Feb. 28, 1947. [13] 
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[Title of District Court and Cause] 


PETITION TO RECLAIM PROGR 


To the Honorable Hubert F. Laugharn, Referee in Bank- 
ruptcy for the Above Entitled Bankrupt Estate: 
The verified petition of U. S. Machinery Company, a 


corporation, respectfully represents: 


I. 


That petitioner is a corporation duly organized and ex- 
isting under and by virtue of the laws of the State of 
California and at all times herein mentioned doing busi- 


ness in the State of California. 


IT. 

That on the 25th day of February, 1946, bankrupt 
above-named filed a voluntary petition herein praying that 
it be adjudicated bankrupt; that said bankrupt was ad- 
judicated bankrupt on said day; that William I. Heffron 
was appointed receiver for the estate of [14] the above- 
named bankrupt on the 27th day of February, 1946, 
qualified on said day, and ever since has been and now 


is acting as receiver for the estate of said bankrupt. 


ITI. 

That on or about the 10th day of November, 1944, 
your petitioner and the bankrupt above-named entered 
into a written agreement of lease in words and figures as 
follows: 


(Here is set forth the contract being Trustee’s Ex- 
hibit No. 1.) 
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IV. 

That on or about the 10th day of November, 1944, 
your petitioner and bankrupt above-named entered into 
another written agreement of lease in words and figures 
as follows: 


(Here is set forth the contract being Trustee’s Ex- . 
hibit No. 2.) 


Whe 
That subsequent to the execution of both of said agree- 
ments alleged in paragraphs III and IV, supra, this peti- 
tioner delivered, under and pursuant to the terms of said 
agreements, to the bankrupt above-named all of the prop- 
erty described in said agreements. 


VI. 


That subsequent to the execution of the agreement al- 
leged in paragraph III, supra, the bankrupt above-named 
defaulted in the payment of the installment which became 

HFL May 
due on the 25th day of Apri, 1945, and in the payment 
of each and every installment which became due there- 
after, and each and every one of said defaults still 
continue. 


VII. 

That subsequent to the execution of the agreement al- 
leged in paragraph IV, supra, the bankrupt above-named 
defaulted in the payment of the installment which became 
due on the 25th day of April [15] 1945, and in the pay- 
ment of each and every installment which became due 
thereafter, and each and every one of said defaults still 
continue. 
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Vide 
El Z si 

That on or about the 24th day of February, 1946, this 
petitioner as plaintiff filed an action in claim and delivery 
in the Superior Court of the State of California in and 
for the County of Calaveras, entitled “U. S. Machinery 
Company, a corporation, plaintiff, vs. Raymond I. Biggy, 
James F. Collins, and John W. Buol, individually, and 
doing business as the Quartz Crystal Products Company, 
First Doe and Second Doe, defendants,” said action bear- 
ing No. 3172 on the Register of Actions of the Clerk of 
said Court; that by said action the immediate delivery to 
plaintiff of all of the property described in said agreement 
set forth in paragraph III, supra, and filed a bond there- 
in in the sum of $5,000.00; that the said Superior Court 
did thereupon order the immediate delivery to plaintiff in 
said action, your petition herein, of all of the said prop- 
erty described in said agreement set forth in paragraph 
Pesnpra, 


IDS 
IaUOIL, 20 

That on or about the 24th day of February, 1946, this 
petitioner as plaintiff filed an action in claim and delivery 
in the Superior Court of the State of California in and 
for the County of Calaveras, entitled “U. S. Machinery 
Company, a corporation, plaintiff, vs. Raymond I. Biggy, 
James I, Collins, and John W. Buol, individually, and 
doing business as the Quartz Crystal Products Company, 
First Doe and Second Doe, defendants,” said action bear- 
ing No. 3171 on the Register of Actions of the Clerk of 
said Court; that by said action the immediate delivery 
to plaintiff of all of the property described in said agree- 
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ment set forth in paragraph IV, supra, and filed a bond 
therein in the sum of $7,290.00; that the said Superior 
Court did thereupon order the immediate de- [16] livery 
to plaintiff in said action, your petitioner herein, of all 
of the said property described in said agreement set forth 


in paragraph IV, supra. 


Ke 
That William I. Heftron has been appointed trustee 


herein, and is now the qualified and acting trustee for 
the estate of the above-named bankrupt; that said receiver 
and said trustee claim some right, title and interest in and 
to the property described in said agreements set forth in 
paragraphs II] and IV supra; that the said claim of the 
said receiver and said trustee is without any right what- 
soever and said trustee and said receiver have neither 
right, title nor interest, nor have the bankrupt or the 
creditors thereof any right, title or interest in and to the 


said property. 
oa: 


That under and pursuant to the aforesaid orders in 
said actions in claim and delivery petitioner has repos- 
sessed a portion of said property, that the balance of said 
property described in paragraphs III and IV, supra, is 
now in the possession of said receiver and trustee, and 


each of them. 


ea: 


That petitioner has made demand upon the said re- 


ceiver for the surrender of possession of said property 
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and said receiver has failed and refused to comply with 


said demand. 


XII. 


That petitioner, the Lessor in both of said agreements, 
has expended and incurred by way of attorney’s fees, 
court costs and otherwise, to enforce the said agreements 
of lease, the payment of rentals due thereunder, and to 
repossess the property therein described, the sum of ap- 
proximately $2500.00, no part of which has been paid 
and the whole of which is due and owing from said 
bankrupt. [17] 


XIV. 


That petitioner is informed and believes and therefore 
alleges that the property described in the agreements set 
forth in paragraphs III and IV, supra, has been sub- 
jected to attachments issued in that certain action filed in 
the Superior Court of the State of California, in and 
for the County of Calaveras, entitled “J. T. Evans vs. 
@rantz Crystal Products Co.” 


Wherefore, your petitioner prays that an order to show 
cause be issued and directed against William I. Heffron, 
receiver herein, his agent, attorneys and representatives, 
and against William I. Heffron, trustee herein, his agent, 
attorneys and representatives, to be and appear before 
this court on a day certain, to show cause, if any they 


have, why an order should not be made and entered: 


(1) Permanently enjoining and restraining said par- 


ties, and each of them, from in any wise attempting to 
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interfere with the repossession of all of the property de- 
scribed in the agreements set forth in paragraphs III and 
IV, supra, by this petitioner ; 

(2) Ordering said receiver and said trustee to release 
and surrender unto this petitioner any of said property 


which may be in the possession or control thereof; 


(3) Decreeing that the said receiver and trustee and 
bankrupt have neither right, title, nor interest in and to 


any of the said property; 


(4) For the sum expended or incurred in repossessing 
said property described in the said agreements set forth 
in paragraphs III and IV, supra, and in enforcing said 
agreements and recovering the rentals due thereunder ; 
and for such other and further relief as may be meet in 
the premises. 

Ui oe MACHINERY COMPANY 
By Clyde W, Henry, President 
Petitioner 


eee kens A. THOMASSET 
Attorney for Petitioner [18] 


| Verified. | 


[Endorsed]: Filed Mar. 29, 1946. 


[Endorsed]: Filed Feb. 28, 1947. [19] 
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ORDER TO SHOW CAUSE 


To William I. Heffron, Receiver Herein, and to William 
I. Heffron, Trustee Herein: 


Upon reading and filing the verified petition of the 
U. S. Machinery Company, a corporation, and good cause 
appearing therefor and upon motion of Charles A. Thom- 
asset, attorney therefor, 

It is ordered that William I. Heffron, receiver herein 
and trustee herein, be and appear before this court in the 
court room of the Honorable Hubert F. Laugharn, 
Referee in bankruptcy, 340 Federal Building, Los An- 

April 
geles,» California, on the 8 day of Mareh, 1946, at the 
2PM, | 
hour of +e A-M. thereof, and show cause, if any they 
have, why an order should not be made and entered 
herein ordering and directing said receiver and said trus- 
tee, and each of them, immediately and forthwith to re- 
lease all of the property [20] held thereby, and described 
in the agreements of lease set forth in paragraphs III 
and IV, respectively, in the petition for reclamation of 
said U. S.. Machinery Company, on file herein, which 
petition is hereto attached, and why an order should not 
be made herein and entered granting the prayer of said 
U. S. Machinery Company contained in said petition. 
Dated this 29 day of March, 1946. 


HUBERT F. LAUGHARN 
Referee in Bankruptcy 


[Endorsed]: Filed Mar. 29, 1946. 
[Endorsed]: Filed Feb. 28, 1947, [21] 
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[atleror District Court and Cause | 


ote N DED PEMTION FOR ORDER TO 
SIELONY (CAO S: 


To the Honorable Hubert F. Laugharn, Referee in Bank- 
ruptcy for the Above-Entitled Bankrupt Estate: 


The verified petition of Wilham I. Heffron respect- 


fully represents to the Court as follows: 


Il, 


That he is the duly appointed, qualified and acting 
Trustee for the estate of the above-named bankrupt. 


iP 


That heretofore, and while your petitioner was the 
duly appointed, qualifed and acting Receiver herein, he 
caused a petition for order to show cause and restraining 
order to be filed in the proceedings herein, and had an 
order to show cause and restraining order issued thereon 
on the Ist day of March, 1946. That said order to show 
cause and restraining order was directed against the 
U. S. Machinery Company, and Clyde W. Henry, its 
agent, or any of its other representatives, attorneys or 
servants, against J. T. Evans, against Pete D’e [22] 
Michilos, and against Joe W. Zwinge, Sheriff of Cala- 
veras County, State of California; that since the filing 
of said petition, and while the said order to show cause 
issued thereon was pending before this Court and certain 
hearings had with respect thereto, that your Trustee has 
come into possession of certain facts and evidence which 
your Trustee desires to incorporate as an amendment to 
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the petition and order to show cause; that your Trustee 
accordingly amends the said petition for order to show 
cause and restraining order by adding thereto the follow- 
ing, to wit: 


(1) That your Trustee has been informed and believes, 
and therefore alleges, that the said conditional sales con- 
tract dated and executed on November 10, 1944, cover- 
ing the following described property, to wit: 


1 — Trommel, complete as inspected, including trun- 
nions, chain, sprocket and thrust roller, 


1 — 100 ft. conveyor, 24”, complete with belt 
1 — Byron Jackson Pump and motor 
1 — 3-tooth Rooter 


was not recorded by the parties to said contract until the 
18th day of December, 1944, a period of approximately 
thirty-eight (38) days after the execution thereof, and 
that said recordation was made only in Calaveras County, 
in the State of California, and not in the counties of San 
Francisco or Los Angeles, being the principal places of 
business of the U. S. Machinery Company and of the 
above-named bankrupt. That the said contract, by virtue 
of the foregoing facts, was invalid and void and of no 
force and effect as to the creditors and the Trustee of 
this estate pursuant to the provisions of Section 2980 of 
the Civil Code of the State of California. That certain 
creditors of the above named bankrupt had no actual 
knowledge of the said contract at the time they became 
creditors of the bankrupt while the said property was in 
the possession of said bankrupt. 


(2) That your Trustee has been informed and believes, 
and therefore alleges, that the said conditional sales con- 
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tract, dated and executed on November 10, 1944, cover- 
ing the following described pro- [23] perty, to wit: 
1 — 60 Caterpillar Tractor No. PA3361, with 10 
ft. dozer blade. 


was not recorded by the parties to said contract until the 
18th day of December, 1944, a period of approximately 
thirty-eight (38) days after the execution thereof, and 
that said recordation was made only in Calaveras County, 
in the State of California, and not in the counties of San 
Francisco or Los Angeles, being the principal places of 
business of the U. S. Machinery Company and of the 
above-named bankrupt. That said contract, by virtue of 
the foregoing facts, was invalid and void and of no force 
and effect as to the creditors and the Trustee of this 
estate pursuant to the provisions of Section 2980 of the 
Civil Code of the State of California. That certain credi- 
tors of the above named bankrupt had no actual knowl- 
edge of the said contract at the time they became credi- 
tors of the bankrupt while the said property was in the 
possession of said bankrupt. 


III. 


That your Trustee has been informed and believes, and 
therefore alleges, that all of the equipment hereinabove 
referred to in paragraph II, sub-paragraphs (1) and (2) 
thereof, excepting one 3-tooth Rooter, was in possession 
and on the leasehold property of the above-named bank- 
rupt on the date of the filing of the original petition in 
bankruptcy herein, to wit: on February 25, 1946. That 
your petitioner has further been informed and believes, 
and therefore alleges, that on or about said date, certain 
of said equipment was removed from the leasehold prem- 
ises of the above named bankrupt by the U. S. Machinery 
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Company, its agent or representatives, or a certain one 
Pete D’e Michilos. That your petitioner is further in- 
formed and believes, and therefore alleges, that the said 
Pete D’e Michilos had no right, title or interest in and 
said property other than a purported bill of sale obtained 
by him from the U. S. Machinery Company. [24] 


IV. 


That your petitioner is further informed and believes, 
and therefore alleges, that two certain claim and deliv- 
ery actions were filed against the above-named bankrupt 
by the U. S. Machinery Company on the 21st day of 
February, 1946. That in said complaints the said U. S. 
Machinery Company, however, alleged that they were the 
owners of all of the above described property set forth 
in sub-paragraphs (1) and (2) of Paragraph II hereof. 
That said allegations were made by reason of the pur- 
ported and invalid conditional sales contracts as herein- 
above referred to. 


ie 


That your petitioner is further informed and believes, 
and therefore alleges, that the said claim of ownership 
to the above entitled equipment by the said U. S. Ma- 
chinery Company, as well as by the said Pete D’e Michi- 
los, is merely colorable, and that at the time of this 
bankruptcy the said above-named bankrupt was possessed 
of all of those certain goods, wares and merchandise here- 
inabove set forth, consisting of mining machinery and 
equipment used for mining purposes upon its leasehold 
premises at McSorley Ranch, near Mokelumne Hills, 
California. That your Trustee, under and by virtue of 
the provisions of the Bankruptcy Act, is the owner and 
entitled to possession of said property. 
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Wal 
That your petitioner has made demand upon the U. S. 
Machinery Company and upon Pete D’e Michilos to re- 
turn all of the machinery and equipment that they have 
taken from said property, but they have failed to deliver 
the said property to your Trustee and wrongfully retain 
possession thereof without color of right. 


Wherefore, your petitioner prays that the petition for 
order to show cause and restraining order heretofore filed 
as hereinabove referred to be amended as hereinabove set 
forth, and that an order be made and entered herein au- 
thorizing the amendment as herein set forth, and that 
upon the hearing had before this Court pursuant [25] 
to the order to show cause and restraining order here- 
tofore issued and served upon the U. S. Machinery Com- 
pamyeandmrcte D’e Michilos, that the Court make and 
enter its order adjudging and decreeing that the said 
U. S. Machinery Company and Pete D’e Michilos have 
no right, title, claim or interest in and to the machinery 
and equipment as hereinabove referred to, and that the 
Trustee herein is the owner and entitled to possession 
thereof under and by virtue of the provisions of the 
Bankruptcy Act; and that the Court further adjudge and 
decree that the purported conditional sales contracts as 
hereinabove referred to are invalid and void as to the 
creditors and to the Trustee of this estate, and why a 
further order should not be made and entered herein or- 
dering and directing the U. S. Machinery Company and 
Pete D’e Michilos to forthwith turn over, surrender and 
deliver to the Trustee all of the machinery and equipment 
heretofore removed by said parties from the property of 
the above-named bankrupt as hereinabove set forth. Your 
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Trustee further prays for such other and further relief 


as may be proper and just in the premises. 


WILLIAM J. HEFFRON 


Trustee 


CeORGE 1. GOGGIN 
Attorney for Trustee [26] 


[ Verified. | 
[Endorsed]: Filed Apr. 9, 1946. 
[Endorsed]: Filed Feb. 28, 1947. [27] 


[Title of District Court and Cause] 


MEMORANDUM OF OPINION AND DIRECTION 
FOR FURTHER HEARING 


An order to show cause was issued upon the verified 
petition of the Receiver, William I. Heffron, requiring 
the U. S. Machinery Company, and Clyde W. Henry, J. 
T. Evans, Pete De Michelis, and Joe W. Zwinge, Sheriff 
of Calaveras County, State of California, to show cause 
why an order should not be made directing the said 
Sheriff to release certain mining machinery and equip- 
ment. The said order restrained the U. S. Machinery 
Company and Clyde W. Henry, and the said De Michelis, 
J. T. Evans and Joe W. Zwinge from removing, selling 
or transferring the said property. 


Thereafter, the said William I. Heffron, Receiver, be- 
came Trustee and continued the said proceeding as 
aii wstee. 
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The U. S. Machinery Company filed a verified answer 
in which it alleged (Par. III, line 23): 


“Respondent alleges that there is a balance due 
from said bankrupt under agreement of lease cover- 
ing the personal property in said petition described 
[28] of $2,472.65 as of the 21st day of February, 
1946, plus interest from said date, plus the sum of 
$1,888.90 incurred and expended in the enforcement 
of said lease and the repossession of said property, 
including attorney’s fees, plus attorney’s fees and 
costs incurred herein, to wit, $1,000.00.” 


(hessaid U. S. Machinery Company likewise filed an 
independent “Petition to Reclaim Property” in which it 
alleges (Par. III, page 2, line 5): 

“That on or about the 10th day of November, 
1944, your petitioner and the bankrupt above-named 


entered into a written agreement of lease in words 
and figures as follows: 


(There is then set forth in full the contract cover- 
ing the 60 Caterpillar Tractor No. PA-3361, with 
10 ft. dozer blade.) 


Paragraph IV sets forth the making of the contract 


on the same day covering 


“1 — Trommel, complete as inspected, including 
trunnions, chain, sprocket and thrust roller 


1 — 100 ft. conveyor, 24”, complete with belt 
1 — Byron Jackson pump and motor 
1 — 3-tooth Rooter.” 
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The said Petition further recites that on February 21, 
1946, the said U. S. Machinery Co., as Plaintiff, filed 
claim and delivery actions on the two said contracts in the 
Superior Court of Calaveras County. The said Petition 
thereupon prays that the Trustee be ordered to release 
the property which remains in his possession and that 
the Petitioner recover by way of attorney’s fees and 
court costs the sum of approximately $2,500.00. 


An order to show cause was issued thereon against the 
said William I. Heffron as Receiver and Trustee. [29] 


The Trustee filed an amended petition for order to show 
cause in which he alleged, that the said contracts were 
executed on November 10th, 1944, and were recorded in 
Calaveras County on December 18, 1944, and that the 
contracts were invalid and void because they were not also 
recorded in the counties of San Francisco and Los An- 
geles, and because they were not recorded within twenty 
days following execution under Section 2980 of the Civil 
Code of the State of California. 


The said proceedings initiated by the Receiver and the 
Trustee, and the petition in reclamation of the U. S. 
Machinery Company were consolidated and heard to- 
gether. 


The personal property with which we are here con- 
cerned is “equipment and machinery used for mining pur- 
poses” and under Section 2980 of the Civil Code, the 
contract 

“must be acknowledged, or proved and certified, and 
must be recorded within twenty days after its exe- 
cution in the office of the Recorder of the county 
where the buyer — — the lessee or bailee — — resides 
at the time he executes such contract; - — and a con- 
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tract of conditional sale of equipment and machinery 
used or to be used for mining purposes shall also 
be recorded in every case in the county where the 
property is situated, otherwise, it shall be void as to 
the lien or interest of the seller — — against those 
having no actual knowledge of the contract, lease, or 
bailment agreement, who became creditors of the 
buyer — — the lessee or bailee.” 


The U. S. Machinery Company alleges in both its peti- 
tion in reclamation and answer that the contracts were 


entered into on or about November 10, 1944. 


Likewise, in its verified complaints in its two claim 
and delivery actions (Trustee’s Exhibit 8) the same date 
is set forth with the allegation that on or about said date 
the equipment was delivered [30] to the defendants. 


The two contracts, at the foot thereof, show an en- 


dorsement, 


peiccepted QUARTZ CRYSTAL PRODUCTS CO. 
Raymond I. Biggy 
James F. Collins 
John W. Buol 

Dated November 10, 1944.” 


Mr. Henry testified in part as follows: 


“T had put the pressure on the Sacramento office 
to have this contract drawn right and have it re- 
corded because it had come to my attention that this 
outfit was not too reliable. I had been told by some 
of the dealers that it was not too good.” 
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and, with respect to the De Michelis deal, he testified: 

“I had requested Mr. De Michelis not to remove 
the equipment immediately. In fact, I called him 
after Mr. Biggy was in my office and Mr. Biggy 
said he would contact Mr. De Michelis and try to 
make a deal with him. — — I believe $4,750.00 was 
mentioned as the amount Mr. De Michelis would 
take to leave the whole equipment there and get his 
equipment somewhere else. - - When Mr. Biggy did 
not contact Mr. De Michelis, Mr. De Michelis no- 
tified me he would have to have the equipment and 
would hold me responsible to go ahead and deliver 
ie hot Jobing 


and with respect to his original conversation with De 
Michelis, when the bill of sale was given on January 7th, 
Mr. Henry testified: 


“IT showed Mr. De Michelis the contract we had 
with the Quartz Products Co. and I also showed him 
a wire from Mr. Biggy, that Mr. Biggy had given 
up the property.” 

(The oniy telegram introduced in evidence was [31] 
Trustee’s Exhibit 9, dated January, 1946, where- 
in Biggy informed Henry that he would be in to 
take up the obligation on Saturday. Biggy denied 
that he had ever “given up” the property.) 


— — “I cannot say, but I think I promised that 
he could have prompt delivery because it was our 


equipment. — — I gave him a bill of sale as a guar- 
anty that the equipment was mine and that I would 
make delivery to him — — I also explained to him 


that that was the contract and should there be any 
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delay that I would not want to be held responsible 
for it and he acquiesced to that. — — I didn’t want 
to obligate ourselves.” 

(Question: “and you could give back the $3750?’’) 


Wat is correct.” 


Mr. Henry, of the United States Machinery Co., al- 
nls 
though he verified te said complaints, petitions and an- 
swer, now states that the contracts were not actually 
4 

signed by him until December le, 1944. The tractor and 
dozer blade were delivered on September 21, 1944. The 
down payment as required by the contract was made in 
several payments; the last being a check of $8.24, dated 
Nov. 8, 1944, (Trustee’s Exhibit 3) cashed on Nov. 10, 
1944, the date the contract was prepared by the United 
States Machinery Co. The first monthly payment of 
$193.75 was paid on December 9, 1944. 


The property covered by the other contract was deliv- 
ered in October and November (all by November 21, 
except a few minor items). The contract was likewise 
made out on November 10, 1944 and the check of No- 
vember 18th for $311.30 (Trustee’s Exhibit 3) is 
marked “Bal. $311.30, or initial contract payment of 
$1,245.32—11/10/44.” 

Counsel for the petitioner in reclamation, in his presen- 
tation of the matter, informed the Court that under the 
existing regula- [32] tions that it was necessary that 
there be a one-third down payment on the contract. If 
this is the reason for delaying the contracts, it appears 
that the required full down payments were made on No- 
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vember 8 and November 18 respectively; after those dates 
there was no further reason for deferring the execution 
Gf the contracts. 


While the contracts are referred to as “leases’’, it ap- 
pears that the sales taxes in the amounts of $62.50 and 
$91.12, respectively, were added into the contracts. 


There is a dispute herein as to the date of the “execu- 
tion” of the contract as that term is used in Section 2980 
of the Civil Code. Insofar as the bankrupt copartner- 
ship is concerned, it was executed by Biggy on Noveni- 
ber 10th and by the other two copartners on November 
14th. Biggy testified that he mailed the contract on 
the evening of the same day to the U. S. Machinery Co. 
at its office at Sacramento, California. Mr. Henry states 
that his office did not inform him that the contract had 
been received back from the bankrupt copartnership un- 
til a day or so prior to December 14th, and when he got 
the said notice he went to Sacramento, signed the con- 
tract on December 14th and caused it to be recorded on 
December 18th in Calaveras County. 


The evidence does not show that during this long in- 
terval there was any call upon the copartnership for the 
executed contract. 


The invoices (Trustee’s Exhibits 4 and 5) are dated 
October 4, 1944 and are marked “Terms—Lease Con- 
tract”. The contracts were prepared on November 10th. 
The property under the second contract was delivered, 

| some 
some ti##e prior to the contract, and , a few days there- 
after; on November 18th, full down payment was made 
on the second contract. 
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I determine that the contract was “executed” not later 
than November 18th, 1944, and it was therefore not 
recorded until December 18th, 1944, and under Section 
2980 of the Civil Code, it was void as to the then exist- 
ing creditors of the copartnership, and therefore [33] 
void as to the Trustee herein. 


The Certificate of Business (fictitious firm name) pro- 
duced by the U. S. Machinery Co. (Respondent’s Exhibit 
1) shows that the address of the three general partners 
was: 

Raymond I. Biggy, 
1304 Alameda Street, 
Monrovia, California. 


John W. Buol, 
3625 Falcon Avenue, 
Long Beach, California. 


James F. Collins, 
443 Orange Avenue, 
Long Beach, California. 


At the hearing I indicated that I was taking the view 
that the “residence” of the buyer was Calaveras County. 
At the continued hearing this question of residence may 
be considered further. ° 


The two contracts had been in default since April, 
1945. Biggy sent a telegram to Mr. Henry stating that 
he would be in to “take up” the Quartz Crystal Produc- 
tion obligation on Saturday. (January 6, 1946.) How- 
ever, he was delayed a day or so and had difficulty locat- 
ing Mr. Henry at his San Francisco address owing to 
the fact that Mr. Henry had moved and he could not 
locate the forwarding address. When Mr. Biggy con- 
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tacted Mr. Henry on the following Tuesday (January 8, 
1946), Mr. Henry informed him that he had sold parts 
of the property to a Pete De Michelis for $3700.00, and 
that he could get it back by paying De Michelis $4700.00. 
Mr. Biggy testified that Mr. Henry stated to him he had 
sold the property to De Michelis with the understanding 
that he might not be able to make delivery of the said 
property. 

The bill of sale to De Michelis, dated January 7, 1946, 
covered 


1 Trommel with trunnions, chain, sprocket and 
thrust roller; [34] 
1 24-inch Conveyer, complete with belt; 
1 60 Caterpillar Tractor No. PA3361 with 10 ft. 
dozer blade. 
It appears that De Michelis tried, without success, to 
the 
get , property free from the Sheriff of Calaveras County, 
who was holding the equipment under an attachment in 
an action against the bankrupt, and that the Sheriff in- 
formed him on the afternoon of February 25th that by 
telephone or telegram he had received notice of the filing 
of the bankruptcy, but that he, De Michelis, had not 
received any “official notice”. The bankruptcy proceeding 
was filed on February 25, 1946, and on the evening of 
the same day De Michelis removed the tractor and parts 
of the trommel. 


If the respondents desire a finding that any property 
was removed prior to such notice, they must, at the next 
hearing, produce further evidence including the testimony 
or deposition of the Sheriff of Calaveras County. 
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The United States Machinery Company, on February 
21, 1946, filed the claim and delivery actions in which it 
alleges that it was the owner of and entitled to possession 
of the property covered by the two contracts; that under 
the tractor contract $849.67 was “due and unpaid’, and 
under the trommel contract, $1628.48 was “due and 
payable’. In the said actions the said plaintiff prayed 
judgment for recovery of possession or the sums of 
$2500.00 and $3645.00, respectively, the value thereof. 


While the contracts’ provide that “time is of the es- 
sence of this lease’, it is my view that the bankrupt 
estate should not be deprived of this property; it has a 
value of from $6000.00 to $9500.00. 


In view of the circumstances as related herein, even 
though the contracts were valid, the equity powers of 
the bankruptcy Court are adequate to protect the credi- 
tors and permit a retention of the property provided the 
U. S. Machinery Company is repaid the amount due it 
with interest to date of payment. The question of the 
allow- [35] ance of costs will be determined at the con- 
tinued hearing. 


At the next hearing, the Trustee must elect to affirm 
or reject the sale made to De Michelis as that will effect 
the final result herein. The title to the property which 
is under the two claim and delivery actions has not here- 
tofore been adjudicated and possession only has been 
released to the purported owner, the U. S. Machinery 
Company. 

While I am not at this time indicating a finding on 
the question as to what exact hour on the date of bank- 
ruptcy the property was taken from the Sheriff, it is my 
present impression that all, or at least a majority was 
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removed after actual notice of the filing of the bank- 
ruptcy. 

It appears that the bankrupt is entitled to a credit 
upon the trommel, conveyor and pump contract. The 
contract calls for a “Byron Jackson” pump; insteadmyan 
agriculture pump was delivered. The Trustee contends 
that therefore the agriculture pump is not under the con- 
tract, but I hold that the substitution was agreed upon 
and the pump as delivered is under the contract. How- 
ever, the pump was not in working condition, and the 
bankrupt claims that it should have a credit of $161.07 
for repairs and necessary work upon it to make it perform 
the work which the U. S. Machinery agreed it would 
perform. The U. S. Machinery contends that it was 
not required to give the said credit, and further, that the 
reasonable or actual cost of repairs was a lesser amount. 
I find that a credit of $110.00 should be credited and 


allowed on the balance due on the said contract. 


This matter is therefore restored to the calendar for 
further hearing on the 13th day of June, 1946, at the 
hour of 2:00 P. M., at which time all parties may pro- 
duce such further evidence as they desire in the premises. 
Dated this 29 day of May, 1946. 
HUBERT LAUGH a.) 
Referee in Bankruptcy 


[Endorsed]: Filed May 29, 1946. 
[Endorsed]: Filed Feb. 28, 1947. [36] 
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[Title of District Court and Cause] 


SCRDERS TO TAKE TESTIMONY OF 
Pewee MICHELIS AND JOE W. ZWINGE 


It appearing that the Trustee herein by and through 
his attorney, George T. Goggin, and the respondent, U. 
S. Machinery Company, by and through its attorney, 
Charles A. Thomasset having appeared before the un- 
dersigned in open Court and having stipulated that the 
testimony of Pete de Michelis, a witness on behalf of U. 
S. Machinery Company and Joe W. Zwinge, Sheriff of 
Calaveras County, California, a witness on behalf of the 
Trustee might be taken in the above entitled matter upon 
written interrogatories and cross interrogatories, 


And it appearing that the said witnesses reside in San 
Eiancisccomecalitornia, and in San Andreas, California, 
respectively, and good cause appearing therefor, 


It Is Ordered That the testimony of Pete de Michelis 
be taken before any Notary Public or other Officer au- 
thorized by law to administer oaths in the City and 
County of San Francisco, [37] California, upon direct 
interrogatories and cross interrogatories attached hereto. 


It Is Further Ordered That the testimony of Joe W. 
Zwinge, Sheriff of Calaveras County, California, be 
taken before any Notary Public or other Officer author- 
ized by law to administer oaths in the Town of San 
Andreas, California, upon the direct interrogatories and 
cross interrogatories attached hereto. 


It Is Further Ordered That the answers of the said 
witnesses to the said interrogatories be written verbatim 
by the Officer before whom the said testimony is taken 
and that thereafter the said Officer transmit this Order 
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together with the attached interrogatories and the an- 
swers thereto to the undersigned addressed to him at 312 
North Spring Street, Los Angeles 12, California, duly 
signed by the said witnesses and certified by the Officer 
before whom the testimony is taken. 
Dated: July 12, 1946. 
HUBERT F. LAUGHARN 
Referee in Bankruptcy 


[Written]: Duplicate Original 
[Endorsed]: Filed Jul. 12, 1946. 
[Endorsed]: Filed Feb. 28, 1947. [38] 


[Title of District Court and Cause] 


ANSWERS TO INTERROGATORIES 
BROPOUNDED TO PETER DE MICE ESren 
BEHALF OF U.S. MACHINERY COMP ata 


State of California 
City and County of San Francisco—ss. 


Peter De Michelis, being first duly sworn, deposes and 
says: 

That as and for answers to the interrogatories pro- 
pounded to affant, I hereby give answers to same as 
follows: 

Ist Interrogatory: State your name and address. 

Answer: Peter De Michelis, 142 Oxford Street, San 
Francisco, California. 

2nd Interrogatory: State the date when U. S. Ma- 
chinery Company executed a bill of sale in your favor for 
certain machinery. 


U.S. Machinery Company oe 


Answer: The bills of sale were executed January 7, 
1946, and delivered on that day; on my later request, the 
bills [39] of sale were notarized February 4, 1946. 


3rd Interrogatory: Describe the machinery which was 


the subject of that bill of sale. 


Answer: 1—Trommel, including trunnions, chain, 
sprocket, and thrust roller. 1—100 ft. conveyor, 24”, 
complete with belt. 1—60 Caterpillar Tractor No. PA- 
Domewiene© it, dozer blade. 


4th Interrogatory: Did you at that time or thereafter 


ascertain where that machinery was located? 


Answer: I ascertained where the machinery was lo- 


cated prior to my purchase. 


Sth Interrogatory: If your answer to the last inter- 
rogatory be in the affirmative, state where the machinery 


in question was located. 


Answer: On the property of the Quartz Crystal 
Products Co., between San Andreas and Mokelumne 
Hill. 


6th Interrogatory: What did you thereafter do, if 
anything, with reference to recovering or taking over 


possession of that machinery. 


Answer: Approximately two days after purchasing 
the equipment from Mr. Henry, Mr. Henry telephoned 
to me on behalf of Mr. Biggy, stating that Mr. Biggy 
wanted to buy the machinery from me and had the cash 
to pay for it. I told Mr. Henry that I had bought the 
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equipment because I needed it badly, but that if the ma- 
chinery -could be replaced something could be worked 
out to the advantage of both parties. 1 was then in- 
formed that Mr. Biggy would call to see me, but he 
failed to do so. I first attempted to obtain possession 
about January 18, 1946. At that time, J. Barron and I 
met the caretaker, Mr. Manchini, who gave me a key 
to get onto the property, but on entering the grounds, 
I saw the notice posted informing me the machinery was 
attached—the attachment [40] itemized various pieces of 
equipment but did not specifically describe the equipment 
purchased by me from U. S. Machinery, though covered 
by the phrase, ‘““Any other personal property, equipment 
or machinery upon said mining ground.” I then pro- 
ceeded to file a third-party claim about February 13, 1946, 
and had the machinery released to me from the attach- 
ment five days later. J. Barron and I then attempted to 
take possession but found a new chain and lock on the 
gate over the one that I had a key for. Mr. Manchini 
refused to give me a key for the second lock, and he 
stated that he was instructed by Mr. Biggy that if the 
equipment had not been removed to stop me from moving 
it. I then went to the U. S. Machinery in San Fran- 
cisco and demanded the delivery of the machinery, hav- 
ing purchased the machinery in good faith. Mr. Clyde 
Henry then stated that he would stand behind the sale 
and hired me as his agent, agreeing to pay all the ex- 
penses, and told me to stay on the job until the machin- 


ery was recovered. Then on February 21, 1946, a com- 
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plaint for claim and delivery was filed, bond posted, and 
the sheriff instructed to take possession. Mr. Manchini 
was given three days’ notice. As no action was taken 
by Mr. Manchini, the equipment was released to me by 
the sheriff on the morning of February 25, 1946 in the 
presence of Mr. Manchini. I immediately started moving 
the equipment. On the following day about 5:00 p. m., 
the deputy sheriff appeared on the grounds, stating that 
the sheriff’s office had received a telegram from Biggy 
stating that he was filing bankruptcy. 1 asked this deputy 
sheriff if I should stop moving the equipment and was 
told that this was not an official order and that the 
sheriff’s [41] office would not recognize it as such. By 
this time, I had removed the Caterpillar tractor and mis- 
cellaneous parts. I continued to dismantle the equip- 
ment preparatory to moving it. When the deputy sheriff 
appeared on the property with the restraining order on 
or about March 1, 1946, I then turned over the key to 
the sheriff on his demand and I have moved nothing 
since then. J. Barron and myself were present all the 
time, and Mr. C. Roe and Eugene Smith were with us 
part of the time. This, to the best of my knowledge, is 


what happened in this situation. 


7th Interrogatory: If you were subjected to any ex- 
penses in connection with, and if, in addition, you in- 
curred any hability with reference to, securing possession 
of that machinery, state the nature, extent and amount of 


those expenses and liabilities. 
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Answer: Due to my not being able to get delivery 
of the equipment purchased from the U. S. Machinery 
Company, my costs were many times greater than the 
price I paid for the machinery, including such items as 
demurrage on the property, rental of other equipment, 
idle labor and losses from not operating the business we 
had contemplated. Mr. Henry informed me the only mat- 
ters that would be allowed would be those costs directly 
connected with recovering the equipment.. I did not ex- 
pect any further trouble after the sheriff released the 
equipment to me after I had filed my third-party claim, 
and therefore did not keep accurate records of every move 
I made by the day or hour, nor a too accurate record of 
the expenses. However, the expenses, as best as I can 
figure them out, incurred between January 7 and Febru- 
ary 25, 1946, were as follows: [42] 


1 man @ $50.00 per week $300.00 
1 Chevrolet Truck @ $75.00 per week 450.00 
1 Studebaker Pick-Up Truck @ $25.00 per 
week 150.00 
10 trips from Railroad Flat to San Andreas, 
440 mi. @ 10¢ per mi. 44.00 
15 telephone calls EGS 
emiips iron) Railroad Flat to Sanwerane 
cisco, 4608 mi. @ 10¢ per mi. 460.80 
Notary fees 3.00 
Expense account—Mr. De Michelis 50.00 


Peter De Michelis, 5 weeks @ $100.00 per 
week 500.00 
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As and for Answer to Cross-Interrogatories, I hereby 


give answers to same as follows: 


ist Interrogatory: State the dates, as well as the time 
of day and the persons present, in connection with what 
you did with reference to recovering or taking over pos- 
session of the machinery described in the bill of sale from 
U. S. Machinery Company. 

Answer: Answered in 6th Interrogatory. 

2nd Interrogatory: State what documents or receipts, 
if any that you have evidencing the payment of any ex- 
penses by you in attempting to secure possession of the 
machinery. 

Answer: Due to the type of expenses incurred, I have 
no receipts for substantial expenses. The trucks belonged 
to me, for which I should be compensated at rental rates 
as they could have been used elsewhere during this period 


of time. 
PEIER DE MICE Is 
Subscribed and sworn to before me, this 20th day of 
July, 1946. 


(Seal) ALICE C. MORSE 


Notary Public in and for the City and County of 
Sale raucisco, State o1 Calitornia 


[Endorsed]: Filed Jul. 6, 1946. 


[Endorsed]: Filed Feb. 28, 1947. [43] 
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[Title of District Court and Cause | 


MEMORANDUM OPINION 


The voluntary petition of the above bankrupt was filed 
February 25, 1946 at 2:40 P. M., and on the same date 
an order of adjudication was made. On March 1 an 
order to show cause was issued upon the verified petition 
oft William 1. Heffron, Receiver, and thereupon thes 
Machinery Company, a California corporation, appeared 
before the court with its verified answer thereto and its 
independent Petition to Reclaim Property. The said con- 
troversy has been in process of litigation since that date. 


On May 29, 1946, I made a Memorandum of Opinion 
and thereupon permitted the parties to have further hear- 
ings in the matter. The hearings have been concluded 
and this long-drawn out controversy has been finally sub- 
mitted to the Referee for determination. I will not at- 
tempt to reiterate the many matters covered in my former 
Memorandum of Opinion and this Memorandum may be 
considered a supplement thereto. During the litigation 
William I. Heffron, Receiver, has succeeded himself as 
Trustee and has carried on the litigation. 


The question involved concerns the rights of the par- 
ties under-two certain “Agreements to Lease’ by which 
certain mining property and equipment was delivered by 
U. S. Machinery Company to the debtor. As indicated in 
my former Opinion, these instruments were in fact con- 
ditional sales contracts. [44] 


Some of the property covered thereby is still at the 
mine in Calaveras County which is in possession of the 
said Trustee and some was removed from the property 
under the purported resale thereof by the U. S. Ma- 
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chinery Company to one Pete De Michelis. The U. S. 
Machinery Company maintains that it had the right to 
dispose of the said portion of the property and it is con- 
tending here that it has the present right to receive the 
remaining portion thereof. The Trustee contends to the 
contrary on both points and contends that the said con- 
tracts did not provide security protection or retention of 
title to the said U. S. Machinery Company. And further, 
if such security or retention of title was so provided by 
the contracts that, by virtue of credits asserted by the 
said Trustee, the unpaid balance thereon was paid and 
the U. S. Machinery Company has no further interest 
therein. 


The Trustee contends that under Section 2980 of the 
Civil Code that the agreements should have been re- 
corded within twenty days after execution in the office 
of the recorder of the county where the buyer (lessee) 
resided at the date he executed the agreements, and fur- 
ther, that they also should have been recorded in the 
County where the property was situated, and he contends 
that the said section was not so complied with. 


The evidence shows that the agreements bear date of 
November 10, 1944 (Trustee’s Exhibits 1 and 2). The 
U. S. Machinery Company alleges in both its Petition to 
Reclaim and its Answer that the agreements were ‘“‘en- 
tered into on or about November 10, 1944.” The agree- 
ments were recorded December 18, 1944, in the County 
Recorder’s Office, County of Calaveras, State of Cali- 
fornia. They were not recorded in Los Angeles County 
where the copartners, constituting the bankrupt, resided. 
However, for the purposes of the within controversy I 
have determined that Calaveras County was the “‘resi- 
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dence” of the buyer, that is, the said copartnership. The 
evidence is disputed as to the date of execution. [45] 


The tractor and dozer blade were delivered on Septem- 
ber 21, 1944. The down payment as required by the 
contract was made in several payments, the last being 
a check of $8.28, dated November 8, 1944 (Trustee’s Ex- 
hibit 3) cashed on November 10, 1944. The first monthly 
payment of $193.75 was paid on December 9, 1944. The 
property covered by the other contract was delivered in 
October and November and the check of November 18 for 
Golie30 (Trustee's Exhibit 3) 1s marked Walaa sige 
on initial contract payment of $1,245.32—11/10/44.” 


Counsel for the petition in reclamation, in his presen- 
tation of the matter, informed the Court that under the 
existing regulations that it was necessary that there be a 
one-third down payment on the contract. Mr. Biggy, 
one of the copartners, testified that he executed the agree- 
ments on November 10 and that the other two partners 
executed the same on November 14. Biggy testified that 
he mailed the said agreements on the evening of the same 
day to the U. S. Machinery Company at its office at Sac- 
ramento. It appears that there were no notices given to 
the said buyers that the U. S. Machinery Company had 
not promptly and in due course received the said agree- 
ments through the mail, and the first of the monthly pay- 
ments were promptly made on the agreements. Mr. 
Henry, however, testified that from his office in San 
Francisco he contacted his office in Sacramento on a 
number of occasions in connection with the agreements, 
and that his Sacramento office did not inform him that the 
executed agreements had been received from the pur- 
chaser until a day or so prior to December 12. He there- 
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upon went to Sacramento, executed the said agreements, 
and caused the same to be recorded December 18, 1944 
in Calaveras County. 


The question is: When were the said agreements exe- 
cuted? Having in mind the specific requirements of Sec- 
tion 2980 of the Civil Code, the first portion thereof re- 
quires the recording within [46] twenty days after exe- 
cution in the office of the county recorder where the buyer 
resides at the time he executed such contract, while the 
latter portion of the section recites that the same 
“shall also be recorded in every case in the county 
where the property is situated otherwise, it shall be 
void. ‘< 
tion as to whether or not the second recording must be 
within twenty days to be within the terms of the said 
statute, it would appear that in any event it should be 
promptly recorded in the same manner as a chattel mort- 


Even though there may be a ques- 


gage, to be valid and enforceable as to existing creditors. 
Why the U. S. Machinery Company did not attach its 
signature to the agreements before December 12 is not 
clear from the evidence. It had received the down pay- 
ments as indicated and it had received the first monthly 
payments on the agreements, yet it now contends that it 
did not “execute” the agreements within the terms of 
the said statute until December 12. The purpose of the 
statute is to give notice to the public, investors, creditors, 
and others who may deal with the mine operator, by 
recording the instrument which shows that the mine 
operator does not completely own the equipment in his 
possession. ‘The agreements were valid as between the 
parties even though not recorded. As to them, their 
agreements were made when the property was delivered 
and the required down payment was made. That time 
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might well be considered as the time of “execution” of 
the agreement. In fact, the U. S. Machinery Company 
alleges in both its verified Petition to Reclaim and its 
Answer that the Agreements were “entered into on or 
about November 10, 1944.” If the seller delivered the 
property and received the agreed consideration, could he 
for any reason wait for one year before securing the 
buyer’s signature to the contract and placing his own 
thereon, and then, within the twenty days, record the 
contract and maintain that there was a proper recording 
under the statute? I think not. [47] 


I must therefore determine that the agreements, under 
the contemplation of the said statute, were executed more 
than twenty days prior to the date of recording on De- 
cember 18, 1944, and since the bankrupt had creditors 
on November 10, 1944, who are still creditors at the date 
of bankruptcy herein, the Trustee therefore may insist on 
the invalidity of the said agreements. 


The Trustee makes a further contention that because of 
the resale by the U. S. Machinery Company of a portion 
of the said property, that there is no sum owing to the 
said seller. The facts in connection therewith are as fol- 
lows: The agreements had been in default for a number 
of months when Mr. Biggy sent a telegram to Mr. Henry, 
owner of the U. S. Machinery Company, stating that he 
would call upon Mr. Henry at his office in San Francisco 
to “take up” the Quartz Crystal Products obligation on 
January 6, 1946. However Mr. Biggy was delayed for 
a day or so and then had difficulty in locating Mr. Henry 
at his San Francisco address owing to the fact that Mr. 
Henry had moved, and he could not locate his forward- 
ing address. Mr. Biggy located Mr. Henry on January 8, 
1946. When he called upon him, Mr. Henry informed 
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him that he had sold portions of the property (one trom- 
mel with trunnions, chain, sprocket and thrust roller; 
one 24 inch conveyor, complete with belt; 1 60 Cater- 
pillar Tract No. PA-3361 with 10 ft. dozer blade) on 
January 7, 1946 to Pete De Michelis for $3700.00 Henry 
informed Biggy that he could get the property back from 
De Michelis for $4700.00 or a $1000 bonus. Biggy tes- 
tified that Mr. Henry stated that he had sold the prop- 
erty to De Michelis with the understanding that he might 
not be able to make delivery thereof. No notice of for- 
feiture of the interests of the bankrupt under the agree- 
ments was given by the U. S. Machinery Company prior 
to the attempted sale to De Michelis. The property re- 
mained in the bankrupt’s possession. It appears that De 
Micheiis tried, without success, to get the property 
re- [48] leased from the said Sheriff who was holding the 
property under an attachment in an action which had 
been brought against the bankrupt. 


Thereafter, and on February 21, 1946, the U. S. Ma- 
chinery Company filed the claim and delivery actions in 
which it alleges that on that date it was the owner of 
and entitled to possession of all of the property covered 
by the two agreements, and that there was then due under 
the tractor contract $849.67 and under the trommel con- 
tract $1628.48. In other words, that there was a balance 
due on the said contracts of $2478.15. Although at that 
very time the said U. S. Machinery Company had in its 
possession the $3700 paid by De Michelis on January 7, 
which sale covered, as aforesaid, only a portion of the 
property. The result being that not only were the con- 
tracts paid but the said seller was holding a surplus of 
$1221.85. No trial was had upon the said actions and 
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no order has been made thereon. The said plaintiff is 
here before the Bankruptcy Court seeking the same relief. 


In the said actions, the said U. S. Machinery Company 
prayed for judgment for recovery of possession, or the 
sum of $2500 and $3645 respectively, or a total of $6145. 


From the testimony herein, I conclude that the value 
of the property at the date of bankruptcy was from $6000 
to $9500. The equity power of the Bankruptcy Court 
should be and is adequate to protect the bankrupt under 
such a situation as we find here. Forfeitures are ab- 
horred, and in bankruptcy they are indeed the exception 
to the rule, and relief 1s given to the Trustee in Bank- 
ruptcy who desires to pay in full the balance due upon a 
contract and retain the property and equity therein for 
the benefit of the creditors, even though the contract is 
past due and in default. The same situation should pre- 
vail here. 


It further appears that no consideration should be 
given to the costs incurred by the U. S. Machinery Co. 
in the said [49] actions or its attorney fees in connec- 
tion with the said actions or the present hearings in the 
amount of $500.00 for each action or any amount what- 
soever. 


In my: Memorandum of Opinion of May 29, I found 
that the bankrupt should have a credit because of repairs 
and work performed on a portion of the property sold in 
the amount of $110.00. There was therefore a balance of 
$2368.15 owing to the U. S. Machinery Company and 
since the Trustee has elected to adopt the said sale made 
to the said De Michelis, the result is that the U. S. Ma- 
chinery Company has received its balance of $2368.15 and 
is holding for the Trustee herein the amount of $1331.85. 
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Therefore the said U. S. Machinery Company has no 
right, title, interest, lien or claim upon any of the balance 
of the said property still in possession of the Trustee. 
The Trustee should release to the said Pete De Michelis 
the remaining portions of the said property so sold to 
the said De Michelis, to wit: 


1 Trommel with trunnions, chain, sprocket and 
thrust roller; 1 24 inch Conveyor, complete with 
belt; 1 60 Caterpillar tractor No. PA 3361 with 10 
ft. dozer blade. 


as may be still in the possession of the Trustee. 


A question exists as to what, if any, property was taken 
from the mine by De Michelis. However, since the Trus- 
tee has adopted the sale to De Michelis this point is of 
little consequence here. 


The Trustee is entitled to an order that the property, 
other than that sold to De Michelis, is an asset of the 
bankrupt estate and the U. S. Machinery Company has 
no right, title, interest or security thereon, and that the 
Trustee is entitled to judgment against the U. S. Ma- 
chinery Company in the amount of $1331.85. 


Counsel for the Trustee is directed to prepare find- [50] 
ings and order in accordance with the views expressed 
herein. 


Dated: November 15, 1946. 


HUBERT F. LAUGHARN 
Referee in Bankruptcy 


[Endorsed]: Filed Nov. 15, 1946. 
[Endorsed]: Filed Feb. 28, 1947. [51] 
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[Title of District Court and Cause] 


FINDINGS OF FACT, CONCLUSIONS Of Es 
AND ORDER RE U. S. MACHINERY CORE 
la eee CAL, 


The petition for order to show cause and restraining 
order filed herein by William I. Heffron, as Receiver 
for the above-entitled bankrupt, and the amended _ peti- 
tion for order to show cause in connection therewith filed 
subsequently by the said William I. Heffron, as Trustee 
for the above-entitled bankrupt estate, while the original 
petition and order to show cause and answer were pend- 
ing before the Court, and certain hearings had with re- 
spect thereto, and the orders to show cause and restrain- 
ing orders issued thereon against the U. S. Machinery 
Company, and Clyde W. Henry, its agent, or any of its 
other representatives, attorneys or servants; J. T. Evans, 
Pete De Michelis, and Joe W. Zwinge, Sheriff of Cala- 
veras County, State of California, and the petition to re- 
claim property filed by the U. S. Machinery Company, 
and the order to show cause issued thereon directed 
against William I. Heffron, and the answer to the peti- 
tion for order to show cause and restraining order filed 
by the U. S. Machinery Company to the petition of 
William I. Heffron, as Receiver, all coming regularly 
on [52] for hearing before this Court on various dates, 
commencing on the 18th day of March, 1946, at the hour 
of 10:00 o’clock A. M. thereof, and the Receiver and 
Trustee being represented by his attorney, George T. 
Goggin, and the U. S. Machinery Company appearing by 
its attorney, Charles A. Thomasset, and evidence having 
been introduced, both oral and documentary, and the 
matter having been continued from time to time there- 
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after with additional evidence being introduced, and the 
Court having taken said matters under submission, makes 
the following findings of fact, conclusions of law, and 
order : 


FINDINGSVOR FACT 


1. That the bankrupt, during all of the period of time 
hereinafter referred to, was engaged in the development, 
maintenance and operation of a mine located in Cala- 
veras County from which was extracted quartz, crystals, 
and other minerals. 


2. That the bankrupt heretofore, and during the 
month of September, 1944, entered into two separate and 
different oral contracts with the U. S. Machinery Com- 
pany for the purchase and sale of certain equipment and 
machinery used or to be used for mining purposes. 


(a) That on September 22, 1944, the bankrupt paid 
to the said U. S. Machinery Company the sum of $100.00 
upon one of the contracts covering the purchase of: 


1 — Trommel, complete as inspected, including trun- 
nions, chain, sprocket and thrust roller, 

1 — 100 ft. conveyor, 24”, complete with belt, 

1 — Byron Jackson Pump and Motor, 

1 — 3-tooth Rooter. 


That thereafter, and on November 10, 1944, the oral con- 
tract covering the aforementioned personal property was 
reduced to a written conditional sales agreement by the 
U. S Machinery Company for the total [53] purchase 
price of $3,645.00, plus sales tax, and on said date the 
bankrupt paid to the said U. S. Machinery Company the 
sum of $834.02. Said contract was signed by Raymond 
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I. Biggy, one of the partners of said bankrupt on the same 
date, and that the other two partners signed and exe- 
cuted the same on November 14, 1944. That on the 14th 
day of November, 1944, said contract was mailed to the 
U. S. Machinery Company at its office in Sacramento, 
California. That said contract was recorded by the U. S. 
Machinery Company on December 18, 1944, in Calaveras 
County, in the State of California. That delivery of he 
said equipment was made in two different loads to the 
mine of the said bankrupt, the last being on the 16th day 
of November, 1944. 


(b) That on the 26th day of September, 1074 erie 
bankrupt paid to the U. S. Machinery Company the sum 
of $625.00 covering the purchase of: 


1 — 60 Caterpillar Tractor No. PA3361, with 10 
ft. dozer blade. 


and on the 29th day of September, 1944, the said personal 
property was delivered to the mine of the bankrupt. That 
thereafter, and on November 10, 1944, the oral contract 
covering the aforementioned personal property was re- 
duced to a written conditional sales agreement by the 
U. S. Machinery Company for the total purchase price 
on $2,500.00, plus sales tax. That said contracthi ac 
signed by Raymond I. Biggy, one of the partners of said 
bankrupt on the same date, and that the other two part- 
ners signed and executed the same on November 14, 1944. 
That on the 14th day of November, 1944, the said con- 
tract was mailed to the U. S. Machinery Company at 
its office in Sacramento, California. That said contract 
was recorded by the U. S. Machinery Company on De- 
cember 18, 1944, in Calaveras County, in the State of 
California. 
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3. That the said bankrupt had creditors who had no 
actual knowledge of the said contracts and who became 
creditors of the said [54] bankrupt while the said prop- 
erty was in the possession of the said bankrupt and before 
the said contracts were recorded, and who are still credi- 
tors with provable claims filed in the bankruptcy proceed- 


ings herein. 


4. That the total purchase price, together with the 
sales tax on the personal property covered by the two con- 
tracts as aforesaid amounted to $6,298.62. That pay- 
ments were made upon said contracts by the bankrupt in 
various installments, and that there was at the time of the 
filing of the bankruptcy proceedings herein a sum due 
the U. S. Machinery Company by the said bankrupt upon 
the said contracts of $2,368.15 and no more. 


5. That on or about January 8, 1946, the U. S. Ma- 
chinery Company informed one of the partners of the 
bankrupt that it had sold portions of the personal prop- 
erty set forth in the said conditional sales contract on 
January 7, 1946 to one Pete De Michelis for $3,700.00; 
said personal property, however, being in the possession 
and under the control of the said bankrupt. That said 
U. S. Machinery Company informed the said partner of 
the bankrupt that it could get the property back from the 
said Pete De Michelis by the payment of $4,700.00, or a 
$1,000.00 bonus; that the U. S. Machinery Company 
stated that it had sold the property to De Michelis with 
the understanding that it might not be able to make de- 


livery thereof. That the said bankrupt was in default on 
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the payments under the terms of said conditional sales 
contract at said time. That no notice of forfeiture, how- 
ever, of the interest of the bankrupt under the said agree- 
ments was given by the U. S. Machinery Company prior 
to the purported and attempted sale to Pete De Michelis. 
That thereafter the said Pete De Michelis tried without 
success to get possession of the said property, and on 
February 21, 1946, the U. S. Machinery Company filed 
the claim and delivery actions in the Superior Court of 
the State of California, in and for the County orsG@ala. 
veras, alleging that on said date it was the owner and 
entitled to possession of all of the property covered by 
the two [55] agreements and that there was then due 
under one of the contracts the sum of $849.67, and under 
the other contract the sum of $1,628.48, although at that 
very same time the said U. S. Machinery Company had 
in its possession the sum of $3,700.00 paid by the said 
Pete De Michelis on January 7, 1946. 


6. That no trial has been had upon the claim and 
delivery actions filed by the U. S. Machinery Company 
in the Superior Court as aforesaid. That said U. S. 
Machinery Company has filed in the proceedings herein a 
petition to reclaim the said property and has submitted 
to the jurisdiction of this Court to try the very same 


issues. 


7. That the Trustee for the above-entitled bankrupt 
estate has elected to adopt the sale made to the said Pete 
De Michelis for the sum of $3,700.00; that after the pay- 
ment of the balance due to the U. S. Machinery Company 
as aforesaid from the $3,700.00 in its possession that 
there is a balance of $1,331.85 due the Trustee. 
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GeNCEOSIONS OF LAW 


From the foregoing findings of fact the Court makes 


the following conclusions of law: 


1. That the said conditional sales contracts are in- 
valid and void as to the Trustee and the creditors of this 
estate under and by virtue of the provisions of Section 
2980 of the Civil Code of the State of California in that 
the said contracts were not recorded within twenty (20) 
days after the execution of said contracts by the bank- 


rupt. 


ORDER 


From the foregoing findings of fact and conclusions of 


law the Court herein makes the following order, to wit: 


It Is Ordered, Adjudged and Decreed that the condi- 
tional sales contracts entered into by and between the 
U. S. Machinery Company and the above-named bank- 
rupt, bearing date of November 10, [56] 1944, covering 
the hereinabove described personal property, are invalid 
pind voidand Of no force or effect upon the Trustee or 


the creditors of this estate. 


It Is Further Ordered that the sale heretofore made 
covering a certain portion of the above described per- 
sonal property to Pete De Michelis, for the sum of 
$3,700.00, be and the same is hereby approved and con- 


firmed. 


It Is Further Ordered that from said sum of $3,700.00 
there be paid upon the account of the U. S. Machinery 
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Company the sum of $2,368.15 in full and complete pay- 
ment of the amount due it by the above-named bank- 
rupt, and 

It Is Further Ordered that the said U. S. Machinery 
Company forthwith pay the balance of the $3,700.00 that 
it is holding in its account to the Trustee herein amount- 
ing to $1,331.85. 

It Is Further Ordered that the U. S. Machinery Com- 
pany has no right, title, interest, lien or claim upon any 
of the personal property still in the possession of the 
Trustee herein. 

It Is Further Ordered that the Trustee release iogF ere 
De Michelis any portion of the personal property sold to 
the said Pete De Michelis that may still be in the posses- 
sion of the said Trustee. 

Tt Is Further Ordered that J. T. Evans, and jocw 2 
Zwinge, Sheriff of Calaveras County, State of California, 
have no right, title, claim or interest in and to any of the 
assets of the above-entitled bankrupt, and that the said 
Trustee may sell any and all of said property free and 
clear. 


Dated this 28th day of January, 1947. 


HUBERT F, LAUGH ra) 
Referee in Bankruptcy 


[Endorsed]: Filed Jan. 23, 1947. 
[Endorsed]: Filed Feb. 28, 1947. [57] 
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[Title of District Court and Cause] 


EE MMON FOR REVIEW OF REFERER’S ORDER 


To the Honorable Hubert F. Laugharn, Referee in Bank- 
ruptcy: 


Your petitioner, U. S. Machinery Company, a Cali- 
fornia corporation, acting by and through its attorney, 


respectfully shows: 


I, 

That on the 28th day of January, 1947, the Honorable 
Referee above named made an order herein denying the 
relief sought herein by petitioner as set forth in petition- 
er’s petition for reclamation filed herein on or about 
March 30, 1946; that by said petition for reclamation 
petitioner sought possession of certain machinery and 
equipment leased to the bankrupt above named under two 
agreements in writing each dated November 10, 1944; 
that by said order it is decreed that each of the aforesaid 
agreements is invalid, void and of no force and effect; 
that the findings of fact upon which said [58] order is 
based provides that each of said agreements was signed 
by the above named bankrupt on the 14th day of No- 
vember, 1944, and recorded on December 18, 1944; that 
the conclusions of law based upon said findings declares 
that each of said agreements is invalid and void under the 
provisions of section 2980 of the Civil Code of the State 
of California. 


60 William I. Heffron, etc. vs. 
II. 


That petitioner alleges that each of said agreements 
was executed on December 14, 1944; and recorded on 
December 18, 1944, and is valid as to the Trustee herein 
and the creditors of this estate and that the said order, 
and the whole thereof, is erroneous and that the Honor- 
able Referee herein erred in refusing to grant the relief 
prayed for in said petition for reclamation of this peti- 


tioner. 


Wherefore, petitioner alleges that the court erred in 
denying the petition of reclamation of U. S. Machinery 
Company and your petitioner feeling aggrieved because 


of such order, respectfully prays that it may be reviewed. 


CHARLES Ay THOMASsEa 
Attorney for Petitioner 


[Endorsed]: Filed Feb. 24, 1947. 


[Endorsed]: Filed Feb. 28, 1947. [59] 
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San Francisco Office Los Angeles Office 
1162 Bryant Street 707 E. 61st Street 
Telephone UNderhill 2977 Telephone ADams 11787 


Telephone Main 1015 
mes, MACHINERY COMPANY 


Mining Machinery — Contractors Equipment — Shop Tools 
1800 Twentieth Street 


Sacramento, California 
Date November 10, 1944 


The U. S. Machinery Company, hereinafter referred to 
tomticmlees-Or, leases to Quartz Crystal Products Co., 
P. O. Box 4, San Andreas, California, hereinafter re- 
ferred to as the Lessee, the following machinery, and 
equipment, for use in Calaveras County, State of Cali- 


fornia, to-wit: 


1 — 60 Caterpillar Tractor No. PA3361, with 
10 ft. dozer blade. 


plus $62.50 sales-tax, 
for the term of nine months at a total rental of $2500.00 / 


of which amount $818.75 is payable at once, and receipt 
whereof is hereby acknowledged by the Lessor; and the 
balance of $1,743.75, payable in nine monthly installments 
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of $193.75 each, plus interest, as evidenced by notes of 
even date herewith. 


The intent of this lease agreement is that the Lessor 
leases certain machinery, as herein specified, to the Lessee; 
and that this lease shall not be construed as a sale. 


It is understood and agreed that the machinery shall at 
all times, be and remain personal property, not withstand- 
ing the manner of its annexation to realty; and that title 
to said property shall remain in said Lessor until all of 
the payments herein provided for are made and all of 
the conditions and terms hereof fully complied with by 
said Lessee, whereupon should said Lessee so elect, the 
said Lessor shall make, execute and deliver to said Lessee 
a bill-of-sale of said property, and sell to said Lessee the 
said property for the sum of One Dollar ($1.00). 


The time of delivery named herein is the approximate 
date, and the Lessor shall not be responsible for delays 
for non-performance occasioned by strikes, fire or other 
causes beyond its reasonable control. 


The acceptance of the machinery when delivered shall 
constitute a waiver of all objections to same and also 
waiver of all claims for damages caused by any delay or 
any injury in transit. The Lessor shall not be liable 
under this lease, for any special, indirect or consequential 
damages. The Lessee agrees to keep the above machinery 
in good repair. 

Rental installments due under this lease are evidenced 
by promissory notes of even date herewith, but said notes 
are not received by the Lessor, and shall not be deemed 
to be, payments under this lease until they have been paid. 

Risks of fire or other casualty shall be in the Lessee. 
He shall at his own cost keep said machinery insured 
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against fire to the extent of $2,500.00 with the policy, 
payable to the Lessor. The partial or total destruction 
of said property by fire or otherwise shall not release the 
Lessee from obligation to pay balance of rental, but any 
amount received by Lessor from an insurance company 
for fire loss shall be credited on unpaid notes. 


In the event of default by Lessee in the performance 
of this lease, or the failure to pay any of said payments 
when due, or in the event of bankruptcy of Lessee or the 
taking of said machinery or any part thereof by any per- 
sons other than Lessor, by attachment or other process 
of law, the Lessor may at its option, enter the property 
in which the machinery is located and without hindrance, 
directly or indirectly, on the part of the Lessee, take 
possession of said machinery or any part thereof, and 
thereupon the Lessee shall have no further interest in or 
to said property or any portion thereof, and the amount 
paid prior to the date of said re-possession shall be retained 
by the Lessor as rental for the use of said machinery 
during the time that it has been in the custody of the 
Lessee. The Lessee agrees to pay upon demand all ex- 
penses, including attorneys’ fees, that may be incurred by 
the Lessor to enforce this lease or the payment of said 
rentals, or to re-possess said property as aforesaid. 


All previous communications between the parties hereto, 
either oral or written, with reference to said machinery 
or this lease, are hereby superseded and no modification 
hereof shall be binding upon the parties or either of them 
unless such modification shall be in writing duly accepted 
and approved by both parties. There are no representa- 
tions, understandings or agreements outside of this lease. 
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Full agreement between the parties hereto is contained 
herein, and time is of the essence of this lease. 


Yours very truly, 
_U. 5. MACHINERY COME 


By Clyde Henry 
Pres. 


ecepred: QUARTZ CRYSTAL BRODU Cilsiee 


By Raymond I. Biggy 
John W. Buol 
James F. Collins 


Date Nov. 10/44 [60] 


State of California, 
County of Sacramento—ss. 


On this 12th day of December in the year one thou- 
sand nine hundred and forty-four before me_. 
ee a Notary Public in and for the County of Sac- 
ramento, personally appeared Clyde Henry, known to 
me to be the President of the corporation that executed 
the within instrument known to me to be the person 
whose name is subscribed to the within instrument and 
oe eee duly acknowledged to me that such corporation 
executed the same. 


In Witness Whereof, I have hereunto set my hand 
and affixed my Official Seal the day and year in this cer- 
tificate first above written. 

(Seal) N. We ticks 


Notary Public in and for the County of Sacramento, 
State of California 


My Commission Expires 1-11-47 
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State of California, 
County of Los Angeles—ss. 

On this 14 day of November, A. D., 1944, before me, 
Burke Mathes, a Notary Public in and for said County 
and State, personally appeared Raymond I. Biggy, James 
F. Collins and John W. Buol, known to me, (or proved to 


the general 

Meme Meme OL. ........--2..2--ceeroceneee=eeraeee ), to be ene of the 
limited 

partners of the , partnership that executed the within in- 


general 
strument, and acknowledged to me that such , partnersh+p 


executed the same. 


In Witness Whereof, I have hereunto set my hand and 
affixed my official seal the day and year in this certificate 
first above written. 

(Seal) Burke Mathes 

Notary Public in and for said County and State. [61] 


Recorded at the Request of U. S. Machinery Co. Dec. 
18, 1944 at 51 minutes past 4 o’clock P. M. in Book 32 
of Official Records pages 111-112. ([Tllegible] John 
Semone cCOrder By .,...-.c..c----seecneccseeecenceecceose Deputy 


Fee $1.50. 


U.S. District Court. No. 44274 Y. Trustee’s Exhibit 
No. 1. Filed Apr. 8/46. Hubert F. Laugharn, Referee. 


[Endorsed]: Filed Feb. 28, 1947. [62] 
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San Francisco Office Los Angeles Office 
1162 Bryant Street 707 E. 61st Street 
Telephone UNderhill 2977 Telephone ADams 11787 


Telephone Main 1015 


Us. MACHINERY COMPA 
Mining Machinery — Contractors Equipment — Shop Tools 
1800 Twentieth Street 
Sacramento, California 


Date November 10, 1944 


The U. S. Machinery Company, hereinafter referred to 
as the Lessor, leases to Quartz Crystal Products Co., 
P. O. Box 4, San Andreas, California, hereinafter re- 
ferred to as the Lessee, the following machinery and 
equipment, for use in Calaveras County, State of Cali- 
fornia, to-wit: 

1 — Trommel, complete as inspected, including trun- 
nions, chain, sprocket and thrust roller 

1 — 100 ft. conveyor, 24”, complete with belt 

1 — Byron Jackson Pump and motor 

1 — 3-tooth Rooter 


plus 91.12 sales tax 
for the term of Ten months at a total rental of $3,645.00 /, 
of which amount $1,245.32, is payable at once, and receipt 
whereof is hereby acknowledge by the Lessor; and the 
balance $2,490.80, payable in ten monthly installments of 
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$249.08 each, plus interest, as evidenced by notes of even 
date herewith. 


The intent of this lease agreement is that the Lessor 
leases certain machinery, as herein specified, to the Lessee; 
and that this lease shall not be construed as a sale. 


It is understood and agreed that the machinery shall at 
all times, be and remain personal property, not withstand- 
ing the manner of its annexation to realty; and that title 
to said property shall remain in said Lessor until all of 
the payments herein provided for are made and all of 
the conditions and terms hereof fully complied with by 
said Lessee, whereupon should said Lessee so elect, the 
said Lessor shall make, execute and deliver to said Lessee 
a bill-of-sale of said property, and sell to said Lessee the 
said property for the sum of One Dollar ($1.00). 


The time of delivery named herein is the approximate 
date, and the Lessor shall not be responsible for delays 
for non-performance occasioned by strikes, fire or other 
causes beyond its reasonable control. 


The acceptance of the machinery when delivered shall 
constitute a waiver of all objections to same and also 
waiver of all claims for damages caused by any delay or 
any injury in transit. The Lessor shall not be liable 
under this lease, for any spectal, indirect or consequential 
damages. The Lessee agrees to keep the above machinery 
in good repair. 

Rental installments due under this lease are evidenced 
by promissory notes of even date herewith, but said notes 
are not received by the Lessor, and shall not be deemed 
to be, payments under this lease until they have been paid. 


Risks of fire or other casualty shall be in the Lessee. 
He shall at his own cost keep said machinery insured 
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against fire to the extent of $3,645.00 with the policy, 
payable to the Lessor. The partial or total destruction 
of said property by fire or otherwise shall not release the 
Lessee from obligation to pay balance of rental, but any 
amount received by Lessor from an insurance company 
for fire loss shall be credited on unpaid notes. 


In the event of default by Lessee in the performance 
of this lease, or the failure to pay any of said payments 
when due, or in the event of bankruptcy of Lessee or the 
taking of said machinery or any part thereof by any per- 
sons Other than Lessor, by attachment or other process 
of law, the Lessor may at its option, enter the property 
in which the machinery is located and without hindrance, 
directly or indirectly, on the part of the Lessee, take 
possession of said machinery or any part thereof, and 
thereupon the Lessee shall have no further interest in or 
to said property or any portion thereof, and the amount 
paid prior to the date of said re-possession shall be retained 
by the Lessor as rental for the use of said machinery 
during the time that it has been in the custody of the 
Lessee. The Lessee agrees to pay upon demand all ex- 
penses, including attorneys’ fees, that may be incurred by 
the Lessor to enforce this lease or the payment of said 
rentals, or to re-possess said property as aforesaid. 


All previous communications between the parties hereto, 
either oral or written, with reference to said machinery 
or this lease, are hereby superseded and no modification 
hereof shall be binding upon the parties or either of them 
unless such modification shall be in writing duly accepted 
and approved by both parties. There are no representa- 


tions, understandings or agreements outside of this lease. 


U. S. Machinery Company 69 


Full agreement between the parties hereto is contained 
herein, and time is of the essence of this lease. 


Yours very truly, 


UTS) MACHINERY “COMPANY 
By Clyde Henry 


Pres. 


EcepiciemouARTZ CRYSTAL PRODUCTS CO, 
By Raymond I. Biggy . 
James F. Collins 
John W. Buol 


Date November 10/44 [63] 


State of California, 
County of Sacramento—ss. 


On this 12th day of December in the year one thou- 
sand nine hundred and forty-four, before me, N. W. 
imicksmamivetaty Public in and for the..............-........- 
County of Sacramento, State of California, residing 
therein, duly commissioned and sworn, personally appeared 
Clyde Henry, known to me [or proved to me on the oath 
bcc coeocc ten bes thew Ee resitdemuson 
the corporation that executed the within instrument, and 
also known to me [or proved to me on the oath of 
oo <<. to be the person who exe- 
cuted the within instrument on behalf of the corporation 
therein named, and acknowledged to me that such cor- 
poration executed the same. 


In Witness Whereof, I have hereunto set my hand and 
ecccmeny Olticial seal, in the...........-.-..cc-cc-. County of 
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Sacramento, the day and year in this certificate first 
above written. 
(Seal) N. W. Hicks 
INo@timy ublic wy and for the tesserae County 
Of Sacramento, State Of Calitomna 


State of California, 
County of Los Angeles—ss. 


On this 14th day of November, A. D., 1944, before 
me, Burke Mathes, a Notary Public in and for said 
County and State, personally appeared Raymond I. Biggy, 
James F. Collins and John W. Buol, known to me, (or 
wroved to me On the oath Of 2222... 2. yy 

the general limited 
to be ene ef the partners of the , partnership that exe- 
cuted the within instrument, and acknowledged to me 
general 
that such , partnership executed the same. 

In Witness Whereof, I have hereunto set my hand and 
affixed my official seal the day and year in this certificate 
first above written. 

(Seal ) Burke Mathes 

Notary Public in and for said County and State. [64] 


Recorded at the Request of U. S. Machinery Co. Dec. 
18, 1944, at 50 minutes past 4 o’clock P. M. in Book 32 
of Official Records pages 109-110. [Illegible] John 
Samellammixecorder By_.....2....:secec0es.c eee Deputy 

Fee $1.50. 

U. S. District Court. No. 44274 Y. Trustee’s Exhibit 
No. 2. Filed April 8, 1946. Hubert F. Laugharn, 
Ietienee: 


[Endorsed]: Filed Feb. 28, 1947. [65] 
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San Francisco Office 
1162 Bryant Street 
Telephone Underhill 2977 
Los Angeles Office 
552 So. Figueroa Street 
Telephone Mutual 5405 


ies, MACHINERY COMPANY 
Mining—TIndustrial—Contractors’ Equipment 
Main Office: 1800 Twentieth Street 
Sacramento, California Telephone 6-6411 
Sold To 
Our Invoice No. 4774 
Quartz Crystal Products Company Date October 4, 1944 
P. O. Box 4 Your Order No. Biggy 
San Andreas, California Shipped to 
Shipped via 
Date shipped 
icrimc-mleeace Contract F.O.B. 
1 — 60 Caterpillar tractor #PA3361 with 10 
ft. dozer blade $2,500.00 
Sallecms dies 62.50 


$2,562.50 
Down Payment 818.75 


$1,743.75 
Balance payable in 9 monthly payments of $193.75 
[Written]: Dec. 9/44—check #260 


U. S. District Court. No. 44274 Y. Trustee’s Exhibit 
No. 4. Filed April 8/46. Hubert F. Laugharn, Referee. 


[Endorsed]: Filed Feb. 28, 1947. [66] 
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San Francisco Office 
1162 Bryant Street 
Telephone Underhill 2977 
Los Angeles Office 
552 So. Figueroa Street 
Telephone Mutual 5405 


Uys. MACHINERY COME AN 
Mining—Industrial—Contractors’ Equipment 
Main Office: 1800 Twentieth Street 
Sacramento, Calitonnia Telephone 6-6411 


Sold To 

Our Invoice No. 4773 
Quartz Crystal Products Company Date October 4, 1944 
Ee ©. Box 4 Your Order No. Biggy 
San Andreas, California Shipped to 

Shipped via 

Date shipped 
Terms: Lease Contract F.O.B. 


1 — Trommel, complete as inspected, including 
trunions, chain, sprocket and thrust roller $1,200.00 
1 — 100 ft. conveyor 24” complete with belt 1,700.00 


1 — Byron Jackson Pump and Motor 650.00 
1 — 3 tooth rooter 95.00 
$3,645.00 

Sales Tax Ole Z 


$3,736.12 
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1/3 Down Payment 1,245.32 


palance $2,490.80 
Balance payable 10 payments of $249.08—monthly 


U. S. District Court. No. 44274 Y. Trustee’s Exhibit 
No. 5. Filed April 8/46. Hubert F. Laugharn, Referee. 


[Endorsed]: Filed Feb. 28, 1947. [67] 


[TRUSTEE’S EXHIBIT NO. 6] 


Friendly Acres Water Co. West Sacramento Water Co. 
Brisbane Water Co. Gold Beach Cooperative Utilities 
Klamath Water, Light & Power Co. 
Point Arena Electric Light & Power Co. 


G2 DE HENRY ENTERPRISES 
1568 Russ Building 
DOuglas 7327 


San Francisco, 4, California 
December 11, 1945 


Mr. Raymond I. Biggy 
BOs Alta Street 


Monrovia, California 


Dear Mr. Biggy: 


As I have not heard from you regarding the payments 


on the equipment I presume your negotiations were not 
successful. 
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As you know, our circumstances make it impossible to 
hold out any longer so it will be necessary to repossess 
the equipment. 


Sincerely yours, 
Clyde Henry 
Clyde Henry 


CH:MH[68] 


December 13, 1945 


Mr. Clyde Henry, 
1568 Russ Building, 
Satieeraneisco, Calitornia 


Wear sir Elentry : 


Reference is made to your letter of December 11, 1945. 
Our negotiations for the loan which I wrote you about 
have been delayed, awaiting an engineer’s report, which 
I am advised, was received yesterday. 

As a personal consideration to me, I would appreciate 
it if you would with-hold any action in the matter of re- 
possessing the equipment for another week, as I am quite 
confident we will have this matter cleaned up by Decem- 
ber 20th. 

Thanking you for your indulgence in this matter, I 
am 

Sincerely yours, 


I JUGS 38) 


U. S. District Court. No. 44274 Y. Trustee’s Exhibit 
No. 6. Filed April 8/46. Hubert F. Laugharn, Referee. 
[Endorsed]: Filed Feb. 28, 1947. [69] 
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In the Superior Court of the State of California in 
and for the County of Calaveras. 

U. S. Machinery Company, a corporation, Plaintiff, 
vs. Raymond I. Biggy, James F. Collins, and John W. 
Buol, individually, and doing business as the Quartz 
Crystal Products Company, First Doe and Second Doe, 
Defendants. No. 3171. 


PE DAVIT FOR CLAIM AND DELIVERY 


State of California 
City and County of San Francisco—ss. 

Clyde W. Henry, being first duly sworn, deposes and 
Says' 

ieeiicieneris the president or the Ul 5. Machinery 
Company, a corporation, the plaintiff above-named. 

2. That plaintiff is lawfully entitled to the possession 
of the property claimed in this action, which is described 
as follows; to-wit: 

I — Trommel, including trunnions, chain, sprocket, 
and thrust roller 

1 — 100 ft. conveyor, 24”, complete with belt 

1 ~ Byron Jackson pump and motor 


1 — 3-tooth Rooter [written]: can’t locate 


3. That said property is wrongfully detained by the 
[70] defendant herein; 


4. That, according to the best knowledge, information 
and belief of this affiant, the alleged cause of such deten- 
tion of said property is as follows, to-wit: an invalid 
claim of right under lease contract now in default. 
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5. That neither said property nor any part thereof 
has been taken for a tax, assessment, or fine, pursuant 
to a statute; or seized under an execution or an attach- 
ment against the property of the plaintiff; 


6. That the actual value of said property is $3,645.00. 
Clyde W. Henry 


Subscribed and sworn to before me this 21st day of 
February, 1946. 


(Seal) LAURA E. HUGHES 


Notary Public in and for the City and County of 
San Francisco, State of California. [71] 


No. 107345 


GENERAL CASUALTY COMPANY OF AMER Ie 
Seattle, Washington 


Premium Charged for This Bond 
Is $72.90 Per Annum. 


In the Superior Court of the... 22 
County of Calaveras, State of California. 


U. S. Machinery Company, a corporation, Plaintiff, vs. 
Raymond I. Biggy, James F. Collins, and John W. Buol, 
individually, and doing business as the Quartz Crystal 
Products Company, First Doe and Second Doe, De- 
fendants. 


UNDERTAKING ON CLAIM AND DELIV ERYSGE 
RPERSONAL PROPRIA 
eC. P., Secs. 512-5132876 


Whereas, it is alleged by plaintiff herein, that defend- 
ants have in their possession and unjustly detain certain 


U.S. Machinery Company Ta 


personal property, belonging to the plaintiff to the pos- 
session of which plaintiff is entitled, of the value of Three 
Thousand Six Hundred Forty-Five and No/100 ------ 
($3,645.00) ------- Dollars 

And Whereas, the plaintiff wants the said property de- 
livered to it and by endorsement in writing upon an af- 
fidavit filed herein, has ordered the Sheriff of the_............. 
County of Calaveras, to take the said property from de- 
fendants 

Now, Therefore, the undersigned General Casualty 
Company of America, a corporation duly organized and 
existing under the laws of the State of Washington, and 
duly authorized to transact a general surety business in 
the State of California, in consideration of the delivery 
of said property to the said plaintiff hereby acknowledges 
itself bound in the sum of Seven Thousand Two Hundred 
Ninety and No/100------- ($7,290.00) ------- Dol- 
lars (being double the value of said property as stated in 
the affidavit), for the prosecution of the said action, 
= ag ee ato fOr athe retin 
of said property to the defendants if return thereof be 
adjudged, and for the payment to the defendants of such 
sum as may, from any cause, be recovered against 
plaintiff. 

In Witness Whereof, the corporate seal and name of 
the said Surety Company is hereto affixed and attested 
at San Francisco, California, by its duly authorized of- 
ficers, this 21st day of February, A. D., 1946. 

Ol foie eC ASUALTY COMPANY OF AMERICA 
By Edith O’Rourke 
Edith O’Rourke, Attorney-in-Fact. 


eecuecd in Muplicate, 
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State of California 
City and County of San Francisco—ss. 


On this 21st day of February, 1946, personally appeared 
before me Edith O’Rourke, the Attorney-in-fact of the 
General Casualty Company of America, with whom I 
am personally acquainted, who being by me duly sworn, 


and county 
stated, that he resides in the city / of San Francisco, in 


the State of California; that he is attorney-in-fact of the 
General Casualty Company of America, the corporation 
described in and which executed the foregoing instrument; 
that he knows the corporate seal of the said Company; 
that the seal affixed to the said instrument is such cor- 
porate seal; that it was so affixed by the order of the 
Board of Directors of said Company; that he signed his 
name thereto as Attorney-in-fact under like authority, and 


that said authority has not been revoked or rescinded. 
Notary Affidavit Marie H. Stanley 
Notary Public in and for the City and County of 


San Francisco, State or Calitonmia 
My Commission Expires November 20, 1947. 
The within undertaking and the sureties thereof are 
hereby approved. 
Dated Feb. 21-46. 


Joe W. Zwinge 
Sherif of Calaveras (County “Calimmmee)) 
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Louis J. Glicksberg 
Albert H. Gommo 

One Montgomery Street 
pan Francisco, @Aliiornia 
Attorneys for Plaintiff 


In the Superior Court of the State of California in 


and for the County of Calaveras 


U. S. Machinery Company, a corporation, Plaintiff, vs. 
Raymond I. Biggy, James I. Collins, and John W. Buol, 
individually, and doing business as the Quartz Crystal 
Products Company, First Doe and Second Doe, Defend- 
ants. No. 3171 


COMEBBAINT IN CLAIM AND DELIVERY 


Plaintiff complains of the defendants and for cause of 


action alleges: 


I. 

That plaintiff is not aware of the true names or ca- 
pacities, whether individual, corporate, associate or other- 
wise, of Defendants Doe I and Doe II, and, therefore, 
sues said defendants by such fictitious names, and leave 
of Court will be asked to amend this complaint to show 
their true names and capacities when same have been 
ascertained. 


ie 


That at all times in this complaint mentioned, the plain- 
tiff, U. S. Machinery Company, was, and mo is, a cor- 
poration legally organized and doing business under the 
laws of the State [74] of California. 
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III. 


That plaintiff is informed and believes, and upon such 
information and belief alleges: That the defendants, Ray- 
mond I. Biggy, James F. Collins, and John W. Buol, are 
co-partners to do business under the firm name and style 
of Quartz Crystal Products Company, whose main office 
is in the City of San Andreas, County of Calaveras, State 
of California. 


Ife 


That on or about the 10th day of November, 1944, the 
plaintiff was the legal owner and in possession of that 
certain equipment consisting of the following: 


1 — Trommel, including trunnions, chain, sprocket 
and thrust roller; 

1 — 100 ft. conveyor, 24”, complete with belt; 

1 - Byron Jackson pump and motor; 

1 — 3-tooth Rooter; 


and that on or about said date, the said plaintiff, by a 
lease contract in writing, a copy of which is attached 
hereto and marked “Exhibit ‘A’,” and made a part here- 
of as though set out in full, delivered the said equip- 
ment to the said defendants; that said contract provides 
for monthly payments. 


V. 


The said contract provides, in part, that in the event 
of default by lessee (being the defendants herein) in the 
performance of this lease, or the failure to pay any of 
said payments when due, the said lessor (being the plain- 
tiff herein) may at its option enter the property in which 
the machinery is located and without hindrance, directly 
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or indirectly, on the part of the lessee, take possession 
of said machinery or any part thereof, and thereupon the 
lessee shall have no further interest in or to said property 
or any portion thereof, and the amount paid prior to the 
date of said re-possession shall be retained by the lessor 
as rental for the use of said machinery [75] during the 
time that it has been in the custody of the lessee. The 
lessee agrees to pay upon demand all expenses, including 
attorneys’ fees, that may be incurred by the lessor to en- 
force this lease or the payment of said rentals, or to re- 
possess said property as aforesaid. 


VI. 


That there is #0 due and unpaid the sum of One Thou- 
sand, Six Hundred and Twenty-two and 48/100 ($1,- 
622.48) Dollars on the payments provided by said con- 
tract, there having been no installments paid subsequent 
to April 25, 1945, and that there remains a total unpaid 
balance due to the plaintiff under the terms of the said 
contract, including interest, the sum of One Thousand, 
Six Hundred and Twenty-two and 48/100 ($1,622.48) 
Dollars no part of which has been paid. 


VI. 


That the plaintiff does hereby elect to take immediate 
possession of the said personal property, and elects that 
all payments previously made by the purchaser shall be 
applied as compensation for the depreciation in value and 
for the use of the said property. 


WOOL, 


That prior to the commencement of this action, oral 
demand was made upon the defendants for the delivery of 
the possession of the said equipment to this plaintiff, but 
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that the defendants have failed, refused and neglected and 
still fail, refuse and neglect to deliver possession of the 
said equipment to this plaintiff, or cause the same to be 
done, and the defendants, without plaintiff’s consent, de- 
tain the said equipment from the possession of the plain- 


tiff, to plaintiff’s damage. 


IX. 
That neither the said property, nor any part thereof, 


has been taken for a tax, assessment or a fine, pursuant 
to [76] statute or seized under an execution or an attach- 
ment against the property of the plaintiff, and that the 
plaintiff is entitled to the immediate possession of the said 
equipment. That the actual cash value of the said equip- 
ment is the sum of Three Thousand, Six Hundred and 
Forty-five and no/100 ($3,645.00) Dollars. 


X. 
That plaintiff has employed an attorney for the prose- 


cution of this action, and the recovery of the possession 
of the said equipment, and that his reasonable compen- 
sation for said services is, and at all times in this com- 
plaint mentioned was, the sum of Five Hundred and 
no/100 ($500.00) Dollars, which attorneys’ fees are pro- 
vided for in said contract. 


aL 


That all of the defendants claim to have some claim, 
right, or interest in and to the said equipment or in the 
said contract, but plaintiff avers that such right or claim, 


if any, is invalid and subordinate to that of plaintiff. 
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Wherefore, plaintiff prays judgment against the de- 
fendants: 

1. For the recovery of the possession of said equip- 
ment, or for the sum of Three Thousand, Six Hundred 
and Forty-five and no/100 ($3,645.00) Dollars, the 
market value thereof in case recovery cannot be had. 

2. For the sum of Five Hundred and no/100 
($500.00) Dollars as and for attorneys’ fees. 

3. For costs of suit herein. 

4. For such other and further relief as the Court 
may deem meet and proper. 

LOUIS 2 ChiG SEE RG 
ALBERT HeGoOrmnio wR 


Attorneys for Plaintiff. [77] 


State of California 
City and County of San Francisco—ss. 


Clyde W. Henry, being duly sworn on behalf of the 
plaintiff corporation in the above-entitled action, says: 
That he is the president of said corporation; that he 
has read the foregoing complaint, and knows the con- 
tents thereof; and that the same is true of his own 
knowledge, except as to the matters which are therein 
stated on information or belief, and as to those matters 
that he believes it to be true. 
Clyde W. Henry 


Subscribed and sworn to before me this 21 day of 
February, 1946. 


(Seal) Poh ee HUGHES 


Notary Public in and for the City and County of 
San Francisco, State of California. [78] 
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PXH IBS ae 


US. MACHINERY COMPA 
Sacramento, California 


November 10, 1944 


The U. S. Machinery Company, hereinafter referred to 
as the Lessor, leases to Quartz Crystal Products Co., 
P. O. Box 4, San Andreas, California, hereinafter re- 
ferred to as the Lessee, the following machinery and 
equipment, for use in Calaveras County, State of Cali- 
fornia, to-wit: 


1 — Trommel, complete as inspected, including trun- 
nions, chain, sprocket and thrust roller 

1 — 100 ft. conveyor, 24”, complete with belt 

1 — Byron Jackson pump and motor 


1 — 3-tooth Rooter 


for the term of Ten months at a total rental of $3,645.00 
plus 91.12 sales tax, of which amount $1,245.32 is pay- 
able at once, and receipt whereof is hereby acknowledged 
by the Lessor; and the balance $2,490.80, payable in ten 
monthly installments of $249.08 each, plus interest, as 
evidenced by notes of even date herewith. 


The intent of this lease agreement is that the Lessor 
leases certain machinery, as herein specified, to the Les- 
see; and that this lease shall not be construed as a sale. 


It is understood and agreed that the machinery shall 
at all times, be and remain personal property, not with- 
standing the manner of its annexation to realty; and that 
title to said property shall remain in said Lessor until all 
of the payments herein provided for are made and all 
of the conditions and terms hereof fully complied with 
by said Lessee, whereupon should said Lessee so elect, 
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the said Lessor shall make, execute and deliver to said 
Lessee a bill-of-sale of said property and sell to said 
Lessee the said property for the sum of One Dollar 
($1.00). 

The time of delivery named herein is the approximate 
date, and the Lessor shall not be responsible for delays 
for non-performance occasioned by strikes, fire or other 
causes beyond its reasonable control. 

The acceptance of the machinery when delivered shall 
constitute a waiver of all objections to same and also 
waiver of all claims for damages caused by any delay or 
any injury in transit. The Lessor shall not be liable un- 
der this lease, for any special, indirect or consequential 
damages. The Lessee agrees to keep the above machinery 
in good repair. 

Rental installments due under this lease are evidenced 
by promissory notes of even date herewith, but said notes 
are not received by the Lessor, and shall not be deemed 
to be, payments under this lease until they have been 
paid. 

Risks of fire or other casualty shall be in the Lessee. 
He shall at his own cost keep said machinery insured 
against fire to the extent of $3,645.00 with the policy, 
payable to the Lessor. The partial or total destruction 
of said property by fire or otherwise shall not release the 
Lessee from obligation to pay balance [79] of rental, but 
any amount received by Lessor from an insurance com- 
pany for fire loss shall be credited on unpaid notes. 

In the event of default by Lessee in the performance of 
this lease, or the failure to pay any of said payments 
when due, or in the event of bankruptcy of Lessee or 
the taking of said machinery or any part thereof by any 
persons other than Lessor, by attachment or other process 
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of law, the Lessor may at its own option enter the prop- 
erty in which the machinery is located and without hin- 
drance, directly or indirectly, on the part of the Lessee, 
take possession of said machinery or any part thereof, 
and thereupon the Lessee shall have no further interest 
in or to said property or any portion thereof, and the 
amount paid prior to the date of said re-possession shall 
be retained by the Lessor as rental for the use of said 
machinery during the time that it has been in the cus- 
tody of the Lessee. The Lessee agrees to pay upon de- 
mand all expenses, including attorneys’ fees, that may be 
incurred by the Lessor to enforce this lease or the pay- 
ment of said rentals, or to re-possess said property as 
aforesaid. | 

All previous communications between the parties here- 
to, either oral or written, with reference to said machin- 
ery or this lease, are hereby superseded and no modifica- 
tion hereof shall be binding upon the parties or either of 
them unless such modification shall be in writing duly 
accepted and approved by both parties. There are no 
representations, understandings or agreements outside of 
this lease. 

Full agreement between the parties hereto is contained 
herein, and time is of the essence of this lease. 

Yours very truly, 
U. S&S. MACHINERY (COMPANY 
By CLYDE BENIRY © Precidenm 

Pxece pied: 
SUAREZ CRYSTAL PRODUCTS Co. 
RAYMOND I. BIGGY 
(Ariss F COLLINS 
JOIN WO BUOL 


Date: November 10/44. [80] 
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In the Superior Court of the State of California in 
and for the County of Calaveras 


U. S. Machinery Company, a corporation, Plaintiff, vs. 
Raymond I. Biggy, James F. Collins, and John W. Buol, 
individually, and doing business as the Quartz Crystal 
Products Company, First Doe and Second Doe, De- 
mendantisas No. 3171. 


Action brought in the Superior Court of the State of 
California in and for the County of Calaveras and 
the complaint filed in the office of the County Clerk 
of said Calaveras County. 

Louis J. Glicksberg 
Albert H. Gommo 


Attorneys for Plaintiff 


The People of the State of California send Greeting 
to: Raymond I. Biggy, James F. Collins, and John W. 
Buol, individually, and doing business as the Quartz 
Crystal Products Company, First Doe and Second Doe, 
defendants. 


You Are Hereby Directed to Appear and answer the 
complaint in an action entitled as above, brought against 
you in the Superior Court of the State of California in 
and for the County of Calaveras, within ten days after 
the service on you of this summons—if served within this 
County; or within thirty days if served elsewhere. 


And you are hereby notified that unless you appear 
and answer as above required the said plaintiff will take 
judgment for any money or damages demanded in the 
complaint, as arising upon contract, or plaintiff will apply 
to the court for any other relief demanded in the com- 
plaint. 
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Given under my hand and the seal of the Superior 
Court of the State of California in and for the County 
of Calaveras this 21st day of February, 1946. 

(Seal ) JOHN SQUELIEA TiG@lcik 

1h ee eR et. » Deputy Clery 


* 2x * 2 2 2 2 * 2 


U. S. District Court. No. 44274 Y. Trustee’s Exhitit 
No. 7. Filed April 8, 1946. Hubert F. Laugharn, Deputy. 


[Endorsed]: Filed Feb. 28, 1947. [82] 


[TRUSTEE’S EXHIBIT NO. 8] 


Powis |, GLICKSRERG 
ALBERT H. GOMMO 
One Montgomery Street 
San Francisco, California 


In the Superior Court of the State of Calitormamia 
and for the County of Calaveras 

U. S. Machinery Company, a corporation, Plaintiff, vs. 
Raymond I. Biggy, James F. Collins, and John W. Buol, 
individually, and doing business as the Quartz Crystal 
Products Company, First Doe and Second Doe, Defend- 
ats No, 3172. 


AEP IDAVIT FOR CLAIM AND DEIV Bis 


State of California 
City and County of San Francisco—ss. 


Clyde W. Henry, being first duly sworn, deposes and 
says: 
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1. That he is the President of the U. S. Machinery 


Company, a corporation, the plaintiff above-named. 


2. That plaintiff is lawfully entitled to the possession 
of the property claimed in this action and is described 
as follows, to-wit: 

1 -— 60 Caterpillar Tractor No. PA3361, with 10 ft. 
dozer blade. 


3. That said property is wrongfully detained by the 


defendant herein; 


4. That, according to the best knowledge, information, 
and [83] belief of this afhant, the alleged cause of such 
detention of said property is as follows, to-wit: an in- 


valid claim of right under lease contract now in default. 


5. That neither said property nor any part thereof 
has been taken for a tax, assessment, or fine, pursuant 
to a statute; or seized under an execution or an attach- 
ment against the property of the plaintiff; 

6. That the actual value of said property is $2,500.00. 


CE SOBLS, Wo WUBIN 


Subscribed and sworn to before me this 21st day of 
February, 1945. 


Notary Public in and for the City and County of 
San Francisco, State of California. [84] 
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GENERAL CASUALTY COMPANY OF AlIEEA 
Seattle, Washington 


Premium Charged for This Bond 
Is $50.00 Per Annum. 


a the Superior Court of the 222. County of 


Calaveras, State of California. 


U. S. Machinery Company, a corporation, Plaintiff, vs. 
Raymond I. Biggy, James F. Collins and John W. Buol, 
individually, and doing business as the Quartz Crystal 
Products Company, First Doe and Second Doe, De- 
fendants 


UNDERTAKING ON CLAIM AND DELIVERY OF 
' PERSONAL PROPERTY 


C. C. P., Secs. 512-513-870 


Whereas, it is alleged by plaintiff herein, that defend- 
ants have in their possession and unjustly detain certain 
personal property, belonging to the plaintiff to the pos- 
session of which plaintiff is entitled, of the value of 
Twenty-Five Hundred Dollars - - - - - - ($2500.00) - - - - - 
Delars 


And Whereas, the plaintiff wants the said property de- 
livered to it and by endorsement in writing upon an af- 
fidavit filed herein, has ordered the Sheriff of the................ 
County of Calaveras, to take the said property from de- 
fendants. 
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Now, Therefore, the undersigned General Casualty 
Company of America, a corporation duly organized and 
existing under the laws of the State of Washington, and 
duly authorized to transact a general surety business in 
the State of California, in consideration of the delivery 
of said property to the said plaintiff hereby acknowledges 
itself bound in the sum of Five Thousand and No/100 
------ ($5,000.00) ------ Dollars (being double the 
value of said property as stated in the affidavit), for the 
foe@ceemmnnnOn tie Said actiOny 2... acceccc--cceeececeeteeenctencecteees 
for the return of said property to the defendants if return 
thereof be adjudged, and for the payment to the defend- 
ants of such sum as may, from any cause, be recovered 
against plaintiff. 

In Witness Whereof, the corporate seal and name of 
the said Surety Company is hereto affixed and attested 
at San Francisco, California, by its duly authorized of- 
ficers, this 21st day of February, A. D., 1946. 


GENERAL CASUALTY COMPANY OF AMERICA 
By Edith O’Rourke 
Edith O’Rourke, Attorney-in-Fact. 


Executed in Duplicate. 


a2 William I. Heffron, etc. vs. 


State of California 
City and County of San Francisco—ss. 

On this 21st day of February, 1946, personally ap- 
peared before me Edith O’Rourke, the Attorney-in-fact 
of the General Casualty Company of America, with whom 
I am personally acquainted, who being by me duly sworn, 


and county 
stated, that fe resides in the city / of San Francisco, 


in the State of California; that he is attorney-in-fact of 
the General Casualty Company of America, the corpora- 
tion described in and which executed the foregoing in- 
strument; that fe knows the corporate seal of the said 
Company; that the seal affixed to the said instrument 
is such corporate seal; that it was so affixed by the order 
of the Board of Directors of said Company; that he 
signed iis name thereto as Attorney-in-fact under like 
authority, and that said authority has not been revoked 


or rescinded. 


Notary Affidavit. Marie H. Stanley 


Notary Public in and for the City and County of 
San Francisco, State of California. 


My Commission Expires November 20, 1947. 


The within undertaking and the sureties thereof are 
hereby approved. 
Dated Feb. 21-46. 
Joe W. Zwinge 
Sheriff of Calaveras County, Calif. [85] 
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ROWS GLICKSBERG 
ALBERT H. GOMMO 
One Montgomery Street 
San Francisco, California 
Attorneys for Plaintiff. 


iiteitemeouperiot Court Gi tue State of Calitornia in 
and for the County of Calaveras 


U. S. Machinery Company, a corporation, Plaintiff, vs. 
Raymond I. Biggy, James F. Collins, and John W. Buol, 
individually, and doing business as the Quartz Crystal 
Products Company, First Doe and Second Doe, Defend- 
ants. No. 3172. 


COMPLAINT IN CLAIM AND DELIVERY 


Plaintiff complains of the defendants and for cause of 
action alleges: 

il, 

That plaintiff is not aware of the true names or ca- 
pacities, whether individual, corporate, associate or other- 
wise, of Defendants Doe I and Doe II, and, therefore, 
sues said defendants by such fictitious names, and leave 
of Court will be asked to amend this complaint to show 
their true names and capacities when same have been as- 


certained. 


iI. 

That at all times in this complaint mentioned, the plain- 
tiff, U. S. Machinery Company was, and now is, a cor- 
poration legally organized and doing business under the 
laws of the State [86] of California. 
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III. 


That plaintiff is informed and believes, and upon such 
information and belief alleges: that the defendants, Ray- 
mond J. Biggy, James F. Collins, and John W. Buol, are 
co-partners to do business under the firm name and style 
of Quartz Crystal Products Company whose main office 
is in the City of San Angreas, County of Calaveras, State 
of California. 


ive 
That on or about the 10th day of November, 1944, 
the plaintiff was the legal owner and in possession of that 
certain equipment consisting of the following: 


1 = 60 Caterpillar Tractor No) PA3361) witheiGere 
dozer blade. 


And that on or about said date, the said plaintiff, by 
a lease contract in writing, a copy of which is attached 
hereto and marked “Exhibit A”, and made a part hereof 
as though set out in full, delivered the said equipment to 
the said defendants; that said contract provides for 
monthly payments. 


V. 

The said contract provides, in part, that in the event 
of default by lessee (being the defendants herein) in the 
performance of this lease, or the failure to pay any 
of said payments when due the said lessor (being the 
plaintiff herein) may at its option enter the property in 
which the machinery is located and without hindrance, 
directly or indirectly, on the part of the lessee, take pos- 
session of said machinery or any part thereof, and there- 
upon the lessee shall have no further interest in or to 
said property or any portion thereof, and the amount paid 
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prior to the date of said re-possession shall be retained 
by the lessor as rental for the use of said machinery 
during the time that it has been in the custody of the 
lessee. The lessee agrees to pay upon demand all ex- 
penses, including attorneys’ fees, that may be [87] in- 
curred by the lessor to enforce this lease or the pay- 
ment of said rentals, or to re-possess said property as 
aforesaid. 


VE 

That there is now due and unpaid the sum of Eight 
Hundred Forty-nine and 67/100 Dollars ($849.67) on 
the payments provided by said contract, there having been 
no installments paid subsequent to April 25, 1945, and 
that there remains a total unpaid balance due to the 
plaintiff under the terms of the said contract, including 
imterest, tne stim of Bight Hundred Forty-nine and 
67/100 Dollars ($849.67), no part of which has been 
paid. 


VIL. 


That the plaintiff does hereby elect to take immediate 
possession of the said personal property, and elects that 
all payments previously made by the purchaser shall be 
applied as compensation for the depreciation in value and 
for the use of the said property. 


WARE 
iMieepimer to the commencement of this action, oral 
demand was made upon the defendants for the delivery 
of the possession of the said equipment to this plaintiff, 
but the defendants have failed, refused and neglected and 
still fail, refuse and neglect to deliver possession of the 
said equipment to this plaintiff, or cause the same to be 
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done, and the defendants, without plaintiff’s consent, de. 
tain the said equipment from the possession of the plain- 
tiff, to plaintiff's damage. 


IX. 


That neither the said property, nor any part thereof 
has been taken for a tax, assessment or a fine, pursuant 
to statute or seized under an execution or an attachment 
against the property of the plaintiff, and that the plain- 
tiff is entitled to the immediate possession of the said 
equipment. That the actual cash value of the said equip- 
ment is the sum of Two Thousand, Five Hundred [88] 
and no/100 Dollars ($2,500.00). 


X. 


That plaintiff has employed an attorney for the prose- 
cution of this action, and the recovery of the possession of 
said equipment, and that his reasonable compensation for 
said services is, and at all times in this complaint men- 
tioned was. the sum of Five Hundred and no/100 Dol- 
lars ($500.00), which attorneys’ fees are provided for in 
said contract. 


XI. 


That all of the defendants, claim to have some claim, 
right, or interest in and to the said equipment or in the 
said contract, but plaintiff avers that such right or claim, 
if any, is invalid and subordinate to that of plaintiff. 


Wherefore, prays judgment against the defendants: 


1. For the recovery of the possession of said equip- 
ment, or for the sum of Two Thousand Five Hundred and 
no/100 Dollars ($2,500.00), the market value thereof in 
case recovery cannot be made. 
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2. For the sum of Five Hundred and no/100 Dollars 
($500.00) as and for attorneys’ fees. 


3. For cost of suit herein. 


4. For such other and further relief as the Court 


may deem, meet and proper. 


LOUIS J. GLICKSBERG 
ALBERT H. GOMMO, JR. 


Attorneys for Plaintiff [89] 


State of California 
City and County of San Francisco—ss. 


Clyde W. Henry, being duly sworn on behalf of the 


plaintiff corporation in the above-entitled action, says: 


That he is the president of said corporation; that he 
has read the foregoing complaint, and knows the con- 
tents thereof; and that the same is true of his own 
knowledge, except as to the matters which are therein 
stated on information or belief, and as to those. matters 


that he believes it to be true. 
Clyde W. Henry 


Subscribed and sworn to before me this 21 day of 
February, 1946. 


(Seal) Phew HUGHES 


Notary Public in and for the City and County of 
San Francisco, State of California. [90] 
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HyebIB TT ook 


U. S. MACHINERY COMPANY 
Sacramento, California. 


November 10, 1944 


The U. S. Machinery Company, hereinafter referred to 
as the Lessor, leases to Quartz Crystal Products Co., P. 
O. Box 4, San Andreas California, hereinafter reierred 
to as the Lessee, the following machinery and equipment, 
for use in Calaveras County, State of California, to-wit: 

1 — 60 Caterpillar Tractor No. PA3361, with 10 it. 
dozer blade. 


for the term of nine months at a total rental of $2500.00 
plus $62.50 sales-tax, of which amount $818.75 is payable 
at once, and receipt whereof is hereby acknowledged by 
the Lessor; and the balance $1,743.75, payable in nine 
monthly installments of $193.75 each, plus interest, as 
evidenced by notes of even date herewith. 


The intent of this lease agreement is that the Lessor 
leases certain machinery, as herein specified, to the Les- 
see; and that this lease shall not be construed as a sale. 


It is understood and agreed that the machinery shall 
at all times, be and remain personal property, not with- 
standing the manner of its annexation to realty; and that 
title to said property shall remain in said Lessor until all 
of the payments herein provided for are made and all of 
the conditions and terms hereof fully complied with by 
said Lessee, whereupon should said Lessee so elect, the 
said Lessor shall make, execute and deliver to said Lessee 
a bill-of-sale of said property, and sell to said Lessee the 
said property for the sum of One Dollar ($1.00). 
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The time of delivery named herein is the approximate 
date, and the Lessor shall not be responsible tor delays 
for non-performance occasioned by strikes, fire or other 
causes beyond its reasonable control. 


The acceptance of the machinery when delivered shall 
constitute a waiver of all objections to same and also 
waiver oi all claims for damages caused by any delay or 
injury in transit. The Lessor shall not be lable under 
this lease, for any special. indirect or consequential dam- 
ages. The Lessee agrees to keep the above machinery in 
good repair. 


Rental installments due under this lease are evidenced 
by promissory notes of even date herewith, but said notes 
are not received by the Lessor; and shall not be deemed 
to be payments under this lease until they have been 
paid. 


Risks of fire or other casualty shall be in the Lessee. 
He shall at his own cost keep said machinery insured 
against fire to the extent of $2,500.00 with the policy, 
payable to the Lessor. The partial or total destruction of 
said property by fire or otherwise shall not release the 
Lessee from obligation to pay [91] balance of rental, 
but any amount received by Lessor from an insurance 
company for fire loss shall be credited on unpaid notes. 


Taeihe eyent of detault by Lessee in the performance 
of this lease, or the failure to pay any of said payments 
when due, or in the event of bankruptcy ot Lessee or the 
taking of said machinery or any part thereof by any per- 
sons other than Lessor, by attachment or other process 
ot law. the Lessor may at its own option enter the prop- 
erty in which the machinery is located and without hin- 
drance, directly or indirectly, on the part of the Lessee, 
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take possession of said machinery or any part thereof, 
and thereupon the Lessee shall have not further interest 
in or to said property or any portion thereof, and the 
amount paid prior to the date of said re-possession shall 
be retained by the Lessor as rental for the use of said 
machinery during the time that it has been in the custody 
of the Lessee. The Lessee agrees to pay upon demand 
all expenses, including attorneys’ fees, that may be in- 
curred by the Lessor to enforce this lease or the payment 
of said rentals, or to re-possess said property as afore- 


said. 


All previous communications between the parties here- 
to, either oral or written, with reference to said machinery 
or this lease, are hereby superseded and no modification 
hereof shall be binding upon the parties or either of them 
unless such modification shall be in writing duly accepted 
and approved by both parties. There are no representa- 
tions, understandings or agreements outside of this lease. 


Full agreement between the parties hereto is contained 
herein, and time is of the essence of this lease. 


Yours very truly, 


U. S. MACHINERY COMPAS? 
By CLYDE HENRY, President 


Pvecepued 


OUMRTZ eR YSTAL PRODUCTS Co. 
RAYMOND I. BIGGY 

JAMES F. COLLINS 

JOHN W. BUOL 


Date: November 10/44 [92] 
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In the Superior Court of the State of California in and 


for the County of Calaveras 


U. S. Machinery Company, a corporation, Plaintiff, vs. 
Raymond I. Biggy, James F. Collins, and John W. Buol, 
individually, and doing business as the Quartz Crystal 
Products Company, First Doe and Second Doe, Defend- 
ace, Io, oval 


Action brought in the Superior Court of the State of 
California in and for the County of Calaveras and 
the complaint filed in the office of the County Clerk 
of said Calaveras County. 


Louis J. Glicksberg 
Albert H. Gommo 
Attorneys for Plaintiff 


The People of the State of California send Greeting 
to: Raymond I. Biggy, James F. Collins, and John W. 
Buol, individually, and doing business as the Quartz 
Crystal Products Company, First Doe and Second Doe, 
defendants. 


You are Hereby Directed to Appear and answer the 
complaint in an action entitled as above, brought against 
you in the Superior Court of the State of California in 
and for the County of Calaveras, within ten days after 
the service on you of this summons—if served within this 
County; or within thirty days if served elsewhere. 


And you are hereby notified that unless you appear 
and answer as above required the said plaintiff will take 
judgment for any money or damages demanded in the 
complaint, as arising upon contract, or plaintiff will apply 
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to the court for any other relief demanded in the com- 
plaint. 


Given under my hand and the seal of the Superior 
Court of the State of California in and for the County 
of Calaveras this 21st day of February, 1946. 


(Seal) JOHN SOUEPE Vii elen 
Bysccne eee , Deputy Wlege 


U. S. District Court. No. 44274 Y. Trustee’s Exhibit 
No. 8. Filed April 8, 1946. Hubert F. Laugharn, 
Referee. 


[Endorsed]: Filed Feb. 28, 1947. [93] 


————s 


(TRUSTER S72 EN PrN Oe] 
WESTERN UNION 
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PAB35 NL PD VIA AB=FALLON NEV DiEGea 
Cry DE HENRY 1946 JAN 2 AM 9 14 
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DELAYED HERE UNTIL BRIDAY. WILE Bia 
@O TAKE UP QUARTZ CRYSTAL PRODEC 
CEVIGATION SATURDAY 


R I BIGGY 
BIGGY 
U. S. District Court. No. 44274 Y. Trustee’s Hestinit 


No. 9. Filed April 8/46. Hubert F. Laugharn, Referee. 
[Iendorsed]: Filed Feb. 28, 1947. [94] 
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November 1, 1945. 


Mr. Harry Gottesfeld, 
De Young Bldg., 


Sanetranctseo, California, 
Dear Sir :— 


At the request of Mr. Raymond Biggy we are pleased 
to submit our personal opinion of the value of the Quartz 
Crystal Mines equipment, located near San Andreas, Cali- 


POnrtia: 


My estimate of the value of the plant would be 
$35,000.00, and I would state further that the equipment 
should bring not less than eighteen or nineteen thousand 
dollars at a forced sale. 

Sincerely yours, 
Clyde Henry 
Clyde Henry. 
CH/s 
CC: to Raymond Biggy, 
BOs lta St. 


Monrovia, Calif. 


Wee istrict Court. No. 44274 Y. Trustee’s Exhibit 
No. 16. Filed April 19, 1946. Hubert F. Laugharn, 
Referee. 


[Endorsed]: Filed Feb. 28, 1947. [95] 


104 William I. Heffron, etc. vs. 


[Title of District Court and Cause] 


SUPPLEMENT TO REFEREES CERTIFIG was 
ON REVIEW 


To the Honorable Leon R. Yankwich, Judge of the United 
States District Court for the Southern District of 


California, Central Division: 


I, Hubert F. Laugharn, Referee in Bankrupt to whom 
the above entitled matter has been referred, do hereby 


certify as follows: 


On February 28, 1947, I made and filed herein my Cer- 


tificate on Review. 


A request has been made by Charles A. Thomasset 
that there be added to the record herein and forwarded to 
the Clerk the following, to-wit: Respondent’s Exhibit No. 
1, filed April 19, 1946, in within proceedings, the same 
being a Certificate of Business Fictitious Firm Name for 
Quartz Crystal Products Co. and the same is therefore 


respectfully submitted. 


Dated: August 11, 1947, 


HUBERT FO LAUGH 
Referee in Bankruptcy [96] 
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CoanriCATEFOr BUSINESS 
PCMMIGU Ss NAMIE. 


The Undersigned do hereby certify that they are con- 
ducting a mining business at near the city of San Andreas, 
in the county of Calaveras, in the State of California, 
under the fictitious firm name of Quartz Crystal Products 
Co. and that said firm is composed of the following per- 


sons, whose names and addresses are as follows, to-wit: 


Raymond I. Biggy 1304 Alameda Street Monrovia, Calif. 
John W. Buol 3625 Falcon Avenue Long Beach, Calif. 
James F. Collins 443 Orange Avenue —_ Long Beach, Calif. 
Frank A. Briggs 918 Freeman Street | Santa Ana, Calif. 
Leona W. Briggs ols i reemai street Santa Ana, Calif. 
Peter Murich Sul so. Farber San Pedro, Calif. 
Jack Burns 1800 East Broadway Long Beach, Calif. 
Clyde J. Maylen 4421 Whitewood St. Lakewood, Calif. 


Harold L. Maylen 1601 Cedar Avenue Long Beach, Calif. 
Robert Francis Crow 333 Obispo Street Long Beachy Calit. 
ml. Lingo 4140 Country Club Dr. Long Beach, Calif. 


Witness their hands this 26th day of May, 1944, 


Raymond I. Biggy Peter Mirich 

John W. Buol Jack Burns 

James F. Collins Harold L. Maylen 
Frank A. Briggs Clyde J. Maylen 
Leona W. Briggs Robert Francis Crow 


WU, I, Wee, || 27 || 
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State ot Calitornia, 
County of Los Angeles, ss. 


On this 26th day of May, A. D. 1944, before me, Lee 
J. Myers, a Notary Public in and for said County and 
State, personally appeared Raymond I. Biggy, John W. 
Buol, James F. Collins, Frank A. Briggs, Leona W. 
Briggs, Peter Murich, Jack Burns, Clyde J. Maylen, 
Harold L. Maylen, T. I. Lingo, known to me to be the 
persons whose names are subscribed to the within Jn- 
strument, and acknowledged to me that they executed 


the same. 


In Witness Whereof, I have hereunto set my hand and 
affixed my official seal the day and year in this certificate 


first above written. 


(Seal) Lee J. Myers 
Notary Public in and for said County and State. 


(Endorsed) Filed Jun 22 1944 John Squellati, County 
Clerk. 


The Foregoing Instrument is a Correct Copy of the 
Original on File in This Office. Attest: Apr. 17, 1946. 
John Squellati, County Clerk and ex-officio Clerk of the 
Supreme Court of the State of California, in and for the 
Coun of Calaveras, By , Dept. 


U.S. District Court. No. 44274 Y. Respondent’s Ex- 
hibit No. 1. Tiled April 19, 1946.. Hubert F. Laugharn, 
Referee. 


[Endorsed]: Filed Aug. 11, 1947. [98] 
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[Title of District Court and Cause | 


Bel Woe OPN) HORIMES ON PETITION FOR 
ie OR UW. S. MACHINERY COMPANY 


To the Honorable Leon R. Yankwich, Judge of the United 
States District Court for the Southern District of 
Cantona, Central Division: 


The Referee has held herein that the two agreements 
of lease, in writing, dated November 10, 1944, wherein 
this petitioner 1s the lessor and bankrupt above named is 
the lessee, are invalid as against the creditors of the 
lessee. 

The Referee has held that the agreements were executed 
not later than November 14, 1944, and not recorded un- 
til December 18, 1944, therefore invalid under Section 
2980 of the Civil Code of the State of California, which 
requires such recordation within 20 days after execution. 

Petitioner contends that such holding is erroneous and 
iiat (99 | Sboth of the agreements were executed De- 
cember 14, 1944. It is admitted that these agreements 
were recorded on December 18, 1944. This petitioner 
contends that there is no evidence, either direct or infer- 
ential, of sufficient substance to support the Referee’s 
decision that the agreements were “executed” on Novem- 
ber 14, 1944. 


I, 
iE Ey IDE NGE: 


Clyde Henry, President of petitioner, U. S. Machinery 
Company, who, on behalf of petitioner, executed said 
agreements, testified on April 8, 1946, as follows: 

Q. Mr. Henry, I will now show you Trustee’s Exhibit 
1, which is the contract or lease agreement on the Caterpil- 
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lar tractor and I ask you when that was signed by you 
on behalf of the U. S. Machinery Company? 

A. That was signed on December the 12th, 1944. 

©. And I will now show you Trustee’s Exhibit 2, 
which is the trommel and so forth lease agreement, and 
ask you when that was signed on the part of the U. S. 
Machinery Company ? 

A. On the 12th day of December, 1944, I signed it. 

©. And prior to the 12th day of December, 1944, 
neither of the instruments or agreements had been exe- 
cuted by the U. S. Machinery Company, had they? 

ome What is scGricct. 

Later at the same session, the Referee himself elicited 
the following testimony: 

Q. What was the reason for the delay in the execution 
of the contracts on your behalf? 

A. Which contracts? 

Q. Exhibits 1 and 2, the original ones. 

A. They were mailed to Mr. Biggy and they got back 
to our office on or about December the 10th and I signed 
it on December the 12th and we mailed it to San Andreas 
to be [100] recorded. 

Q. They bear date of November the 10th, 1944, and 
a notarial acknowledgement on November 14, 1944, and 
then the notarial acknowledgment of your secretary De- 
cember 12, 1944. You are of the opinion that the signed 
contracts by the buyers were not received back in your 
office until about December the 10th? 

A. That is right. 
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Q. And you thereupon signed them and recorded them 
on December the 18th, 1944. Did a letter accompany 
them? 

A. That I could not say because they telephone me in 
San Francisco that the contracts had been received and I 
went to Sacramento and signed them. 

Under cross-examination by the Trustee’s counsel the 
following testimony was adduced from the same witness: 

QO. By Mr. Goggin: Now, you say you received con- 
tracts back about December 10th? 

A. That is correct. 

Q. How do you fix that date? 

A. Because I had brought pressure on the Sacra- 
mento office to have this contract drawn right and have 
it recorded, because it had come to my attention that this 
outfit was not too reliable. 

Did you contact them from Sacramento? 

Yes. 

Who did you talk to? 

Mr. Stockley and the bookkeeper. 

When was that, about December the 10th? 

I would say it was before that. 

How much before? 

I had talked to them every day for 15 days pre- 
vious to December the 10th, that is in general conversa- 
tion. I [101] always made it a point to mention that 
this contract had not been received in time to have it 
recorded. 


PIO PO PO PO 


At the hearing held April 9th, the Referee made the 
following remarks: 


The Referee: Now, there are one or two matters 
raised that I am not clear on—I am not clear on this 
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contract and its execution; from Mr. Biggy I gathered 
that the contract was signed down here on the date indi- 
cated before a notary, and I thought from what he im- 
plied that, right after it was signed, on November 10, 
1944, he mailed it back to the Sacramento office. Now, 
on the other hand, it is quite clear from Mr. Henry’s 
testimony that he was checking with his Sacramento of- 
fice continuously and it didn’t get there until December 
the 10th; was not received. That is one situation I would 
like to have cleared up, if there is anything on it. 


As a result of said remarks another hearing was held 
on August 2nd, at which time Mr. Henry testified in 
part as follows: 


Q. By Mr. Thomasset: Mr. Henry, I call your at- 
tention to what purports to be a lease contract which bears 
the date of November 10, 1944, and which has been ad- 
mitted into evidence heretofore as Trustee’s Exhibit 1, 
and which bears a recordation stamp dated December 18, 
1944; that recordation stamp being or purporting to be 
that of the recorder of Calaveras County. Now, you 
have already testified in this matter and I want to call 
your attention to the notarial acknowledgment that is at- 
tached to that Exhibit 1, and ask you if you recall the 
occasion when that exhibit was acknowledged before the 
notary? 

A. I recall the date when it was acknowledged. 

Q. The notary appears to be N. W. Hicks, is that cor- 
nect’ A. That’s right. [102] 

Q. And it is Mr. or Mrs. or Miss. . A. Mr. 

Q. Does Mr. Hicks have a place*of business any- 
where? 

A. Yes, sir, he has a place of business right across 
from 921 Del Paso Boulevard, North Sacramento. 
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Q. Did you, on the day that the notarial acknowledg- 
ment bears date, to-wit: the 12th day of December, 1944, 
appear before Mr. Hicks? ee es nmes ite 

Q. And did you have with you the lease contract 
which is marked Trustee’s Exhibit 1? 

A. Yes, sir. 

QO. Now, when you appeared before Mr. Hicks, the 
notary, did the signature, Clyde Henry, president, under 
U. S. Machinery Company, on this lease contract, marked 
Exhibit 1, have at the time you appeared before the 
notary—had that signature been affixed to that instru- 
ment ? 

A. No, sir. I signed it in the presence of Mr. Hicks. 

©. So that this signature, Clyde Henry, appearing 
under the U. S. Machinery Company, and also in pen and 
ink below, the signature, Clyde Henry, president, was 
affixed by whom? AX lee These or, 

Q. And that is your signature? ii.@ Meg: 

©. And you are the president of the U. S. Machinery 
Company ? Eee lite 

©. On what date did you affix that signature? 

A. On the 12th day of December, 1944. 

©. And you were acting in what capacity on that 
occasion? 

A. As president of the U. S. Machinery Company. 

©. And for and on behalf of the U. S. Machinery 


Company? [103] Nee CS aS ihe 

Q. Now, did you on that occasion have any other 
instrument ? Pee Yes, Sit, 

Q. What? 


A. I had this particular contract you are now look- 
ing at. 
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QO. Now, we are looking at the instrument which has 
been marked Trustee’s Exhibit 2? 

i Neesesir. 

Q. And which bears on the reverse side of it a recor- 
dation of the recorder of Calavares County as of the 
18th day of December, 1944, is that right? 

pee eS) sir. 

QO. I will ask you to look at the signature, Clyde 
Henry, and then the word president underneath that, 
which has been written under the U. S. Machinery Com- 
pany, at the bottom on Trustee’s Exhibit 2, whose sig- 
nature is that? A. Mine. 

©. Did you affix that yourself? A. ~“Yesieie 

QO. On what date did you affix that signature on 
iiistces Exhibit 25 

A. On December the 12th, 1944. 


Q. And in what capacity were you affixing that sig- 
nature? 

A. As president of the U. S. Machinery Company. 

Q. And for an on behalf of the U. S. Machinery 
Company ? A Ves, sie, 

©. Now, on that occasion, do you remember whether 
it was in the morning or the afternoon, or what? 

A. To the best of my recollection it was in the after- 
noon; I would say about 2:30. 

©. Were you accompanied by anyone else? 

A. Yes, sir. [104] 

Q. By whom? 

A. Mr. Harry Satterfield. 

Q. At the time that you appeared before Mr. Hicks, 
the notary, on the 12th day of December, 1944, with the 
instrument which has been marked Trustee’s Exhibit 2, 
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had the signature of Clyde Henry, president, been affixed 
at that time? 

A. No, sir, not previous to that. 

Q. And it was, as you have testified, signed by you in 
the presence of the notary? pecs, 

Ome. sdeon that date? Bes. Site 

©. Do you recall what you did, after these two ex- 
hibits, 1 and 2, were notarized by the notary? Were 
they returned to you? 

A. Yes, sir, they were handed right back to me by 
the notary. 

©. And did you do anything in connection with those 
exhibits or copies of the exhibits, to the best of your - 
recollection ? 

A. The copies of the exhibits I mailed to the Quartz 
Crystal Company, and the original I mailed to the re- 
corder in San Andreas. 


At the same hearing Harry Satterfield, produced by 
this petitioner, testified as follows: 


HARRY SATTERFIELD 


having been first duly sworn on oath, testified as fol- 
lows: 

By Mr. Thomasset : 

©. Your name is what? 

Pee eldtny Satterfield. 

©. What is your address? 

A. My business address? [105] 

On Ves: 

A. It has been 503 Van Ness Avenue, San Francisco, 
but that property has been sold and we have changed our 
address, but that is what it was at that time. 
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Q. Do you know Mr. Clyde Henry, who preceded you 


on the stand? Xo St ale. 
Q. Do you recall being with him in Sacramento on an 
occasion in 1944? A, gulado: 


Q. I want you to look at these two instruments, one 
of them has been marked Trustee’s Exhibit 1, and the 
other has been marked Trustee’s Exhibit 2, each one 
has affixed to it a notarial acknowledgment, bearing the 
signature of N. W. Hicks, do you recall being in Sacra- 
mento with Mr. Henry at any time when you saw those 
exhibits? 

A. I was in Sacramento at that time. 


Oe) Yourwere: ees ecit. 

©. And do you recall being at Mr. Hicks’ place of 
business ? Eve eS. asin 

OQ. What kind of a business did he have? 

A. A gasoline business. 

©. What does he have, an office there? 

A. He has an office off to the side there. 

Q. Do you recall the date, independently of these con- 


tracts? 

A. Well whatever date that paper was— 

OQ. Do you remember seeing those instruments, by in- 
struments I mean these two papers which have been 
marked -Trustee’s Exhibit 1, and Trustee’s Exhibit 2. 
Now, let’s take a look at Trustee’s Exhibit 1, and I call 
your attention to the signature, Clyde Henry, president, 
underneath U. S. Machinery Company, did you see Mr. 
Henry affix that signa- [106] ture? 

A. Well, I saw him take those papers in there while 
we were getting gasoline. They both of them signed, 
this gentleman, the notary, and Mr. Henry; I didn’t 
know he was a notary at the time though. 
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Q. What about Trustee’s Exhibit 2, calling your at- 
tention to the signature, Clyde Henry, president, under 
U. S. Machinery Company; were you present at the time 
Mr. Henry affixed that signature? 


A. Yes, sir. 

©. Was that at the same time that the notary signed 
that acknowledgment? A. They both signed. 

Q. They both signed at the time? 

a, SEES, Soe 


©. You were not exactly in the office were you when 
Mr. Henry signed? 


A. No, I was sitting in the car. 
©. You were in the car; about how far away? 


A. About 15 feet; the gasoline pumps and the car 
and then the office. 

QO. When you say you saw Mr. Henry sign both of 
these instruments, what do you mean; what, if anything, 
attracted your attention? 

A. As he got out of the car he had the papers; they 
looked like they were legal papers; I saw him take them 
out of his pocket and walk over to the office; I was in 
a hurry to get to San Francisco and they spent a lot of 
time in the office and J said, ‘“What was all the time for?” 
And he said, “I have to get these signatures on this 
lease.” At that time I was going to buy machinery, a 
shovel. 


Q. You are in that kind of business? [107] 

A. Yes, sir. I was trying to get a shovel, a tractor, 
and a bulldozer, and also a rooter. 

©. When he came back did you take a look at the 
contracts? 
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A. I said, ‘““What did you take all of the time about?” 
and he said, ‘Here is the title on some of the machinery 
you wanted, but it is sold.” 

©. Now, where these signatures apparently freshly 
written at the time you looked at them? 

PAu es esir. 

Q. Do you know what I mean? 

A. Yes, they were fresh. They just was writing 
them. 


Mi: VThomasset: That is all. 


©, By the Referee: You were im the carp eancmene 
went into the office, a little room where the notary was, 


some 15 feet or so away? A. That is right. 

Q. And then apparently he signed these papers and 
had the notary affix the seal? Tan SEES Si: 

©. And came back out? A. Thats wich 


Q. Well, you don’t know anything about what the 
document showed or contained, do your He didn’t take 
the papers out of his pocket when he came back, did he? 

A. No; when he came back, he said, “Here is some 
of the stuff you were trying to buy.” 

©. But he had already sold it? 

A. Yes, sir. 

Q. Counsel’s question seemed to imply that you saw 
these instruments and very carefully scrutinized them. 

A. Well, I did take a look at some of the prices. 

Q. The Referee: He showed you his contracts when 
he came back? [108] A. Yes, sir. 

©. And his signatures were already on them? 

i ES, SIE 

The Referee: JI see. Any other questions? 

Mr. Thomasset: No other questions, 
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Mr. Chichester: No other questions. The witness is 
excused. 


(Thereafter other matters in this same case were taken 
up after which court was adjourned.) 


Mr. Biggy, for the bankrupt, testified, in substance, 
that the bankrupt “executed” both of said agreements on 
November 14, 1944, and ,mailed them to the Sacramento 
office of this petitioner on that day. 


With the foregoing before him the Referee held that 
the contracts were “executed” after the bankrupt had 
signed them and before the lessor had affixed its signature 


to the instruments. 


It is the contention of this petitioner that such a hold- 
ing is contrary to law and is based upon conclusions and 
inferences which the evidence does not warrant, and that 
therefore the order of the Referee, predicated upon the 
invalidity of the agreement, is erroneous and should ‘be 


set aside. 


II. 
Dr WAN. 


Section 2980, Civil Code of the State of California, 
uses these words: 


“Every conditional sales contract, lease, and bail- 
ment or feeder agreement covering live stock and 
other animate chattels and every conditional sales 
contract of equipment and machinery used or to be 
used for mining purposes, must be acknowledged, or 
proved and certified, and must be recorded within 
twenty (20) days after its execution . . .” 
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If this section applies, the word “execution” refers 
to the contract, and, it is submitted, does not mean the 
uniliteral act [109] of the party who signs it constitutes 
"execution ©: the contract. 


On page 2 of the Referee’s Certificate on Review, the 
(Referee states (line 29); 


“T found that the contracts were executed by the 
buyers on November 14, 1944, and were mailed to the 
office of the seller on that day.” That is a reference to 
the uniliteral act of one of the parties, the lessees. In- 
cidentally the use of the word “buyer” is not supported 
by the evidence. 


The word “execution” necessarily includes performance 
of three acts: signing, sealing, and delivery. 
Williams v. Kidd, 170 Cal. 631, 650, 15 1¢@aceme 


A contract, purporting to be made between several par- 
ties, containing mutual covenants of which those of one 
party are the consideration of the others, must, to be 
valid, be executed by all, and cannot be enforced against 
one executing, by another who fails to execute. 

Emeric vs. Alvarado, 64 Cal. 529, 574, 577, 578, 
5/9 7550, 2. bac. a2): 


According to the testimony of Mr. Henry, president of 
petitioner, after he signed both instruments on Decem- 
ber 14, 1944, he then made a delivery by mailing a copy 
of each to the bankrupt. 

The Referee, by his holding, has held, in effect, that 
after the bankrupt had signed the agreements, that the 
bankrupt could have enforced them against the lessor, 
petitioner herein, even though the latter had not signed 
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them. The Referee has produced no law to substantiate 
such a proposition. 


We respectfully submit that the word “execution” as 
used in Section 2980 of the Civil Code, means signing 
by all parties and delivery after signing by all of the 
parties. There is absolutely no evidence here to indicate 
that any delivery was made of the lease agreements prior 
to the signing of said lease agreements by this _peti- 
tioner, the lessor, on December 14, 1944. [110] 


see 


REFEREE’S HOLDING OF INVALIDITY IS 
PREJUDICIAL: 


If the contracts are not invalid under the provisions 
of Section 2980 of the Civil Code, then the whole of the 
Referee’s decision, based upon invalidity, must fall and 
the rights of the lessor, based upon a valid agreement, 
rights of the lessor, have been infringed upon by the 
Referee’s holding. 


The lease agreements are dated November 10, 1944. 
Each provides that the lease shall not be construed as a 
sale and title to the property shall remain in lessor until 
all of the payments provided for are made and all of the 
conditions and terms fully complied with by the lessee, 
but, if all conditions and terms are complied with then 
after all payments are made by the lessee, at the election 
of the lessee, the lessor will deliver a bill of sale to the 
property upon the receipt of $1.00. There are provisions 
also for the retaking of the property in the event of 
default, attachment, etc. 


The lessee made rental payments to April 25, 1945. 
From that date on not a single rental payment has been 
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made despite provisions for monthly payments. In Janu- 
ary, 1946, lessor elected to take possession of its prop- 
erty, to which it had title, and sold a portion of it to 
one P. De Michelis subject to delivery. There being dif- 
ficulty in obtaining delivery petitioner instituted two ac- 
tions of claim and delivery in the Superior Court for the 
County of Calavares and proceeded to take possession of 
the property. While in the course of taking possession 
of the property and after taking possession of a part of 
it, the bankrupt, to forestall petitioner and defeat its 
rights, fled bankruptcy. 


If the agreements are valid then entirely different re- 
sults should flow from them than those which have been 
deenecd iby the Reterce: 


The law seems clear. [111] 


Upon buyer’s default, seller may retake possession of 
the property. 
Smith v. Miller, 5 Cal. App. 2nd, 564, 43 Pae. 
2nd 347. 


Reservation of title in seller is valid against levying 
creditors of buyer. 


Mohr vs. First National Bank of Hanford, 69 
Cal App. 750,232 Pace716. 


If the written agreement expressly declares that title 
shall remain in the seller, there would seem to be no 
basis for a contention that the sale was absolute and not 
conditional. 


22 Cal. Juris. 1117, note 11, citing many cases. 
Bice vs. Arnold, 75 Cal. App. 629, 243 Pac. 468. 
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Trustee in Bankruptcy does acquire title to goods in 
possession of bankrupt under conditional sales contracts 


but not paid for. 
Bailyevs. Loock, 103 Cal. App. 220, 284 Pac. 236. 


The retaking of possession prior to bankruptcy regains 
whatever interest the conditional vendor had in the 
property. 

Jennings vs. Swartz, 86 Washington 202, 149 Pac. 
947. 


Title to goods delivered to bankrupt under an oral con- 
tract of conditional sale has been held not to pass on 
delivery though formal contract were not executed until 


after delivery. 
Freedman vs. White, 22 Fed. 2nd 745. 


The leases also provide: 


“All previous communications between the par- 
ties hereto, either oral or written, with reference to 
said machinery or this lease, are hereby superseded 
and no modification hereof shall be binding upon 
the parties or either of them unless such modi- 
fication shall be in writing duly accepted and ap- 
proved by both parties. There are no representa- 
tions, understandings or agreements outside of this 
lease. 

Full agreement between the parties hereto is con- 
famedenerein,’ [112] 
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There is no evidence to support the findings of fact 
of any sale involving the property described in the leases. 
We submit that the findings of fact numbered 2 is totally 
unsupported by the evidence. The bankrupt certainly _ 
never contended at any time that it possessed the prop- 
erty involved under any other arrangement than that set 
forth in the leases. It took bankruptcy and the fertile 
mind of someone else than the bankrupt to advance any 
other theory. The latter, it is submitted, is unsupported 
either by the law or by the evidence. 


If the contracts are valid then the order to thevenees 
that U. S. Machinery Company, petitioner, has nor right, 
title, interest, lien or claim upon any of the personal 
property still in the possession of the Trustee is er- 
roneous. On the contrary title would still remain in the 
lessor and the latter would be entitled to all of the relief 


prayed for in its petition for reclamation on file herein. 
Respectfully submitted this 5th day of March, 1947. 


CHARLES A. THOMASSi@g 
Attorney for U. S. Machinery Company [113] 


[Affidavit of Service by Mail] 


[Endorsed]: Filed Mar. 5, 1947. [114] 
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[Title of District Court and Cause | 


OPINION 


Appearances: 


Charles A. Thomasset, Esq., Attorney for U. S. Ma- 
cinemeeommeos Angeles, Caliiornia, 


CeorecmlemGoccin, Esq. Attorney for Trustee, Los 
Emeclesmealitorma, | 115] 


Yankwich, District Judge: 


On January 28, 1947, the Referee made an Order in 
the above matter upon the petition in reclamation of the 
U. S. Machinery Company in which the petitioner sought 
possession of certain machinery and equipment in the pos- 
session of the Trustee. The Order determined that the 
personal property was an asset of the bankrupt estate, 
that the petitioner was not entitled to its possession, and 
that it owed to the Trustee the amount of $1331.85. The 
basis for the Order was that two agreements in writing 
entered into by the U. S. Machinery Company and the 
bankrupt dated November 10, 1944, and not recorded 
until December 18, 1944, were invalid under Section 2980 
Mmeite wiv Code of the State of California. This is a 
petition to review the Order. 


The Referee in his certificate on review admits that 
the petitioner has correctly set forth his ground for re- 
view in this language: 


“That petitioner alleges that each of said agree- 
ments was executed on December 12, 1944, and re- 
corded on December 18, 1944, and is valid as to the 
Trustee herein and the creditors of this estate and 
that the said order, and the whole thereof, is er- 
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roneous and that the Honorable Referee herein erred 
in refusing to grant the relief prayed for in said peti- 
tion for reclamation of this petitioner.” 


A study of the memorandum opinion which the Referee 
filed convinces me he arrived at the wrong conclusion, be- 
cause he misinterpreted the meaning of the phrase “its 
execution” in Section [116] 2980 of the Civil Code of 


California, the material portion of which reads: 


“Every conditional sales contract, lease, and _ bail- 
ment or feeder agreement covering live stock and 
other animate chattels and every conditional sales 
contract of equipment and machinery used or to be 
used for mining purposes, must be acknowledged, or 
proved and certified, and must be recorded within 
twenty (20) days after its execution in the office 
of the recorder of the county where the buyer, the 
party feeding, the lessee or the bailee, respectively, 


resides at the time he executes such contract, lease, - 


feeder or bailment agreement, or in case the buyer, 
the party feeding, the lessee or the bailee is a non- 
resident of this State, in the office of the recorder 
of the county or counties where the property in- 
volved is located at the time the contract, lease, 
feeder or bailment agreement is executed by the 
buyer, lessee, or bailee or feeder, and a contract of 
conditional sale of equipment and machinery used or 
to be used for mining purposes shall also be recorded 
in every case in the county where the property is 
situated otherwise, it shall be void as to the lien or 
interest of the seller, the lessor, bailor or owner 
against bona fide purchasers, encumbrancers and those 
having no actual knowledge of the contract, lease, 
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feeder or bailment agreement who become creditors 
of the buyer, the party feeding, the lessee or the 
bailee, while said property is in the possession of 
any of the last mentioned parties.” (Emphasis 
aaacdeymnil | / | 


The Referee is not so much to blame because other 
California statutes, to be referred to, and bearing on the 
subject, and many of the cases to be cited herein were 
not called to his attention. 


And here I must call attention to a fault which is 
apparent in many of these reviews, i.e., that counsel, who 
specialize in bankruptcy, especially those who appear for 
Trustees, seem to rely too much on general “equitable 
bankruptcy principles” contained in Collier and Reming- 
ton, and pay too little attention to the fact that con- 
tractual rights in bankruptcy are determined by the laws 
of California and the decisions interpreting them. Some 
time ago, I had before me a review in which the Referee 
had determined that the Trustee had certain rights to an 
automobile because the bankrupt, being indebted to a 
bank on several obligations, made certain payments which 
were not applied to the automobile indebtedness. To my 
surprise, I discovered that, at no time, had the Referee’s 
attention been called to a section of the Civil Code of 
California (Section 1479) which permitted the bank to so 
apply the money. 


In another matter, the point upon which the review 
turned was the effect and manner of service of process on 
a dissolved corporation. That, too, depended on Cali- 
fornia statutes to which the Referee’s attention was not 
called by either side. (California Code of Civil Procedure, 
fl ja), Civil Code, Sec. 402(a).) [118] 
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In the case before us, the Referee was induced to dis- 
regard binding California law entirely. His memoran- 
dum opinion fully demonstrates this. For, while indicat- 
ing why he disbelieved uncontradicted testimony as to 
the date of the execution of the instrument,—including 
(I assume) the stipulated testimony that the notary who 
took the signature of the officer of the U. S. Machinery 
Company would testify that the instrument was signed 
and acknowledged before him on December 12, 1944,— 
he proceeds to determine that the lease-contract violates 
Section 2980 of the Civil Code of California without 
referring to any cases interpreting the section or defining 
execution and ignoring, as will appear later, even those 
which were cited to him in the briefs. He bases his 
decision on his inferences from facts. As to the law, 
he contents himself with a reference to the rather nebul- 
ous “equity powers of the bankruptcy court” (Memoran- 
dum Opinion, page 6, line 24). Cases depending an 
statutory interpretation cannot be determined by general 
references to bankruptcy powers. 


And now to the problem before us. 


I advert to the fact that this is another of those cases 
in which the “security” was not one given to an out- 
sider, but was given for a part of the purchase price. 
Consequently, the approach to the problem is that laid 
down by myself in re Mercury Engineering Company, 
Inc., 1946, D. C. Cal., 68 Fed. Sup. 376, which wastes 
cently sanctioned by the Circuit Court of Appeals for the 
Ninth Circuit in Citizens National Trust & Savings Bank 
v. Gardiner, decided on April 28, 1947, and not yet of- 
ficially reported. 
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It may well be that the object of this section, as 
I [119] stated some years ago, in re Great Western 
Pe oeumeconpy 1936, WC Cal, 17 Fed. Sup. 247, 250, 
is to protect creditors against claims to property in pos- 
session of a bankrupt on the basis of which the creditors 
may have extended credit. But the fact here is, as in 
the Mercury Engineering Company case, supra, that the 
persons who claimed rights under the lease or conditional 
sales contract were the very persons who furnished the 
machinery which was not paid for. And so we come to 
the main question. 


The Referee took the view that, because one party to 
this lease contract or the conditional sales contract,—the 
bankrupt—had signed and executed the instrument, this 
was ‘“‘an execution” of the instrument within the meaning 
of the section. This interpretation disregards entirely the 
law of California. We do not need to speculate as to 
what “execution” means because Section 1933 of the 
Code of Civil Procedure, which has been in effect since 
1872, tells us: 


“The execution of an instrument is the subscribing 


and delivering it, with or without affixing a seal.” 
@@altiemnia Code of Civil Procedure, Sec. 1933.) 


The Courts of California and the Circuit Court of Ap- 
peals for the Ninth Circuit have held that this section 
means exactly what it says, 1.e., it means subscribing 
not by one party, but by all the parties who are required 
to sign it and delivering it to the party for whose benefit 
it is made, or delivering it for record so as to make it 
notice to the world. In the case of a lease contract or 


contract of sale of personal property, delivery means de- 
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livery of the instrument, the lease contract, [120] to the 
lessee after it has been signed by both the lessor and 
lessee, whether it is to be recorded or not. And when 
an instrument which, on its face, shows that it was in- 
tended to be signed by several parties, is signed by one 
only of the parties to be bound, and is in the possession 
of others who are also supposed to sign it, there is no 
“execution” within the meaning of California law until 
all the parties have executed it and delivered it to the 
others or recorded it. (See, McCarthy Co, v. Comme 
sioner of Internal Revenue, 1935, 9 Cir., 80 F. (2d) 618 
and California cases cited at page 620.) This is also the 
general rule. (See, 33 C. J. S., Executions, pagewZum 


In 17 C. J. S., Contracts, Section 62(a), pages 4g 
412, it is said: 

“Tt is held in numerous cases that, where an in- 
strument has been executed by only a portion of the 
parties between whom it purports to be made, it is 
not binding on those who have executed it. The 
cases so holding are usually those in which the par- 
ties executing the instrument would have a remedy 
by way of indemnity or contribution against the 
other parties named, which remedy is lost by the 
failure of such other parties to execute the instru- 
ment. The question as to whether those who have 
signed are bound is generally to be determined by 
the intention and understanding of the parties at 
the time of the execution of the instrument. The 
reason for holding the instrument void is that it 
was intended that all the parties should execute it 


and that each executes it on the implied condition 
2 eee 
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that it is to be executed by the others, and, there- 
[121] fore, that until executed by all, it is inchoate 
and incomplete and never takes effect as a valid con- 
tract, and this is especially true where the agree- 


ment expressly provides, or its manifest intent is, 
that it is not binding until signed.”” (Emphasis added. ) 


In Coen vy. American Surety Company of N. Y., 1941, 
emote Ose. (2) 393, 397, it is said: 

“Under these authorities the execution of a writ- 

ten contract includes three acts; (1) Signing and 

(2) unconditional delivery by the promisor and (3) 


acceptance by the promisee.” 


In Barber v. Burrows, 1876, 51 C. 405, 407, one of the 
earliest California cases on the subject, it appeared that 
the instrument called for execution by four persons. 
Only three executed it. The Court, in a very brief opin- 
ion, laid down what has since been the law of California, 
by saying: 


“The instrument of September 2, 1872, was never 
completely executed. It is evident upon an inspec- 
tion of the writing itself that it was intended to be 
signed by all the parties to the contract upon which 
it_was indorsed. These parties were the two prin- 
cipals in the contract and the two sureties upon the 
bond attached to and forming a part of the contract. 


It was signed by but three of these persons.” (Em- 
phasis added.) 


This principle was declared later in Emeric v. Alvarado. 
1884, 64 C. 529, in a very elaborate discussion which 
continues for several pages (see pages 578 et seq.)—a 
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case which the Referee had before him. This case spe- 
cifically lays down the rule that where an instrument 
shows on its face that it cannot become [122] effective un- 
less signed by all parties, it is not executed until it is so 
signed and delivered. This doctrine finds sanction also 
in Williams v. Kidd, 1915, 170 C. 631, 650, where the 


Court says: 


“Further, it is to be noted that “exectition ice: 
word of well-defined legal meaning, and is here em- 
ployed with that meaning. ‘Execution’ includes ef- 


fective delivery.” 


Im Sparks v. Mauk, 1915, 170°C. 122, 123, it isteaige 

“Tt is the undoubted rule that where the contract 
contemplates the execution of it by signing either 
party has the right to insist upon the condition, and 
mere acts of performance upon the part of one who 
has not signed will not validate the contract. Tewsk- 
bury v. O’Connell, 21 Cal. 60; Spinney v. Downing, 
IOS Call vo66" (4) Pac 797) 


(See also, Jackson & Thomas v. Torrence, 1890, 83 C. 
523, 538-539; Hartwell v. Ganahl Lumber Co., 1908, 8 
C. A. 733; Winter v. Kitto, 1929, 100 C. A. 302; An- 
thony Macaroni Co. v. Nunziato, 1935, 5 C. Al (Zdg 
588.) The latest case on the subject is Wilk v. Vencill, 
1946, 76 A. C. A., 806, 808, where very pithily Mr. Jus- 
tice Doran says: 

“The property described was owned in joint ten- 


ancy; the contract was signed by only one of the 
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owners, hence the execution of the instrument was 
incomplete. (Barber v. Burrows, 51 Cal. 404.) 
(Emphasis added. ) 


Of course, when a contract is executed by a party to 
be charged, there may be circumstances under which, as 
between [123] him and the party who did not sign, he 
may be held to it, especially when the other side has per- 
formed. But here we are not dealing with such a situa- 
tion. We are dealing with a requirement which makes 
an instrument invalid unless it has been recorded within 
a certain time after “execution”. So that in determining 
what “execution”? means, we must look to the contract to 
see if it is unilateral or bilateral. A glance at the lease 
contract shows it to be the type of contract which would 
have conferred no rights on the bankrupt unless signed 
by the company which owned the machinery. The first 


sentence of the contract reads: 


“The U. S. Machinery Company, hereinafter re- 
ferred to as the Lessor, leases to Quartz Crystal 
Products Co., P. O. Box 4, San Andreas, California, 
hereinafter referred to as the lessee, the following 
machinery and equipment, for use in Calaveras 


County, State of California, to-wit :” 


The contract contains the usual conditions, reserves title, 
recites that “the full agreement between parties is con- 


tained herein,’ and provides for signature by an agent 
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of the “U. S. Machinery Co.” and for acceptance by the 
lessee in this form: 
“Accepted: Quartz Crystal Products Co. 
Raymond I. Biggy 
John W. Buol 


James F. Collins” 


It is not disputed that Biggy, Buol and Collins, compos- 
ing the Quartz Crystal Products Co., signed and ac- 
knowledged the instrument before a Notary on November 
14, 1944. But they acquired no rights under it until it 
was also executed by the U. S. Machinery Company, the 
owner of the property. The record is [124] undisputed . 
that it was signed by them and acknowledged before a 
Notary on December 12, 1944, and thereafter sent for 
recordation in the County where the machinery was lo- 
cated and actually recorded, at the request of the US 
Machinery Company, on December 18, 1944. The Find- 
ings of the Referee to the contrary find no support in 
the record or in the law. The Referee seems to think 
that it should have taken only two or three days for the 
U. S. Machinery Company to have one of its officers 
execute the instrument and record it. He would, there- 
fore, penalize them and deprive them of the benefit of 
the Section because of delay. I find nothing in the law 
of California or in Federal law which would warrant us 
penalizing the owner of property for delay in executing 
such an instrument. We are not dealing with a section 


of the type I had under consideration in re Mercury En- 
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gineering Co., supra, where I had to determine what is 
Cimviaemicenoteas teasonable time Ihe Code Section 
under consideration has saved us the trouble. It has fixed 
the time,—twenty days “after execution.” As “execu- 
tion” means signing by both parties and delivery, with- 
out which the instrument was not effective, we cannot 
penalize the party whose property it was by insisting 
that when one party signed it, they should have signed 
it within two or three days. For that is not what the 
law says. The law says simply that it “must” be re- 
corded within twenty days after ‘“‘execution.” ‘The record 
shows that it was not fully executed until December 12, 
1944, when the owner of the property, without whose 
signature the contract conferred no rights, executed the 
instrument. It was recorded six days after such execu- 
tion. The [125] fact that, in the meantime, the bank- 
rupt may have had possession of the property under this 
unexecuted contract does not alter the rights of the 


lessor. 


It follows that the Referee interpreted the law incor- 


rectly and that his order dated January 28, 1947, must be 
and is, hereby, reversed. 


Dated this 6th day of June, 1947. 
LEON R. YANKWICH 
Judge 
[Endorsed]: Filed Jun. 6, 1947. [126] 
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In the District Court of the United States 
Southern District of California 
Central Division 


Honorable Leon R. Yankwich, Judge 
No. 44274-Y Bkcy. 


In the Matter of QUARTZ CRYSTAL PRODUG iE 
COMPANY, a corporation, 
Bankrupt. 


ORDER ON PETITION FOR REVIEW 


The Petition for Review of the Order of the Referee, 
dated January 28, 1947, upon the petition of reclamation 
of the U. S. Machinery Company, heretofore argued and 


submitted, is now decided as follows: 


On the basis of the Opinion herewith filed, the said 
Order of the Referee, dated January 28, 1947, is re- 


versed. 
Dated this 6th day of June, 1947. 
LEON Ra YANK W i@ra 
Judge 


Gaceel notified. 


Judgment entered Jun. 6, 1947. Docketed Jun. 6, 1947. 
Book 10, page 521. Edmund L. Smith, Clerk; by Louis 
J. Somers, Deputy. 


[Endorsed]: Filed Jun. 6, 1947. [127] 
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[Title of District Court and Cause] 


INO TICEVOReAPr RAL 


To U. S. Machinery Company and Its Attorney Charles 
A. Thomasset: 


Notice Is Hereby Given that William I. Heffron, the 
Trustee. for the Quartz Crystal Products Co., a limited 
copartnership composed of Raymond I. Biggy, John W. 
Buol and James F. Collins, Bankrupt, does hereby appeal 
to the Circuit Court of Appeals for the Ninth Circuit 
from the order made and entered in the above-entitled 
bankruptcy matter on the 6th day of June, 1947, by the 
Honorable Leon R. Yankwich and from the whole there- 


of reversing the order of the Referee dated January 28, 
1947, 


Dated: This 2d day of July, 1947. 


GEORGE T. GOGGIN 
Attorney for Appellant 


[Endorsed]: Filed Jul. 3, 1947. Mailed copy to Charles 
A. Thomasset. [128] 
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[Title of District Court and Cause] 


STATEMENT OF POINTS UPON Wye 
APPELLANT WILL RELY UPONSAPE: 


The appellant herein respectfully intends to rely upon 


the following points upon his appeal: 


I 
That the conditional sales contracts between the bank- 
rupt and the U. S. Machinery Company are invalid and 
void as to the Trustee and as to the creditors of the 
bankrupt under and by virtue of the provisions of Section 
2980 of the Civil Code of the State of California, in that 
the said contracts were not recorded within the time pre- 


scribed in said Section. 


II. 
That the amount due the U. S. Machinery Company 


by the bankrupt under said contracts was the sum of 
$2,368.15, and the receipt of $3,700.00 by the said U. S. 
Machinery Company from the sale of the equipment un- 
der said contracts left a surplus due and owing to the 


Trustee and the estate herein in the amount of $1,331.85. 
Respectfully submitted, 
GEORGE T. GOGGIN 
Attorney for Appellant 


[Endorsed]: Filed Jul. 14, 1947. [129] 
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(iclevor District Court and Cause | 


SIRIUS OE EON 


It is stipulated that the original reporter’s transcript 
of excerpts taken from proceedings in the above en- 
titled matter may be submitted and transmitted in its 
original form to the Clerk of the Circuit Court of Ap- 
peals for the Ninth Circuit. 

It is further stipulated that the petition to reclaim 
property by U. S. Machinery Company may be in the 
form designated by the appellant and that portion that 
is being eliminated may have inserted the following: 


Here is set forth the contract being Trustee’s Ex- 
hibit No. 1 or No. 2, as the case may be. 


Dated this 7th day of August, 1947, 


GEORGE T. GOGGIN 
Attorney for Appellant 


CHAREES ASO MASsSE® 
Attorney for Appellee [135] 


ORDER 


Good cause appearing, it is hereby ordered that the 
above stipulation be and the same is hereby approved and 


it is accordingly so ordered. 
Dated this 11th day of August, 1947. 


EON SR WANK W ICE 
Judge of the United States District Court 


[Endorsed]: Filed Aug. 11, 1947. [136] 
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[Title of District Court and Cause] 


STPULA TION 


It is stipulated that the record of appeal herein shall 
contain the certificate of business fictitious firm name of 
the bankrupt herein which was filed April 6, 1946, and 
that the Clerk shall include said certificate in the record 


of appeal. 
Dated: August 4, 1947. 


GEORGE T. GOGGIN 
Attorney for Appellant Quartz Crystal Products Co. 


CHARERBS A THOMASS am 
Attorney for Appellee U. S. Machinery Company 


ORDER 


Good cause appearing it is hereby ordered that the 
record of appeal herein shall contain the certificate of 
business fictitious firm name of the bankrupt herein which 
was filed April 6, 1946 and the Referee is hereby ordered 
to certify said certificate to the District Court. 


Dated: August 11, 1947. 
LEON R. YANKWICH 


[Endorsed]: Filed Aug. 11, 1947. [137] 
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(CIBIN ORG ie 1a, (Ole CIES 


I, Edmund L. Smith, Clerk of the District Court of 
the United States for the Southern District of California, 
do hereby certify that the foregoing pages numbered 
irommeemromliso contain full, true amd: correct copies of 
Debtor’s Petition; Orders of Adjudication and of Gen- 
eral Reference; Referee’s Certificate on Review; Peti- 
tion for Order to Show Cause and Restraining Order; 
Order to Show Cause and Restraining Order; Petition to 
incclaimemeroperty (Partial); Order to Show ‘Catise; 
Amended Petition for Order to Show Cause; Memoran- 
dum of Opinion and Direction for Further Hearing; Or- 
der to Take Testimony of Pete De Michelis and Joe W. 
Zwinge; Answer to Interrogatories Propounded to Peter 
De Michelis on Behalf of U. S. Machinery Company; 
Memorandum Opinion; Findings of Fact, Conclusions of 
Law and Order re U. S. Machinery Company, et al.; 
Trustee’s Exhibits 1, 2, 4, 5, 6, 7, 8, 9, and 16; Supple- 
ment to Referee’s Certificate on Review; Respondent’s Ex- 
hibit No. 1; Points and Authorities on Petition for Review 
of U. S. Machinery Company; Opinion; Order on Peti- 
tion for Review; Notice of Appeal; Statement of Points 
Upon Which Appellant Will Rely on Appeal; Designa- 
tion of Record on Appeal by Trustee; Appellee’s Desig- 
nation of Record on Appeal and two Stipulations and Or- 
ders re Record on Appeal which, together with Reporter’s 


Transcript of Excerpts taken from Procedings held on 


140 William I. Heffron, etc. vs. 
April 19, 1946 and August 2, 1946, transmitted here- 


with, constitute the record on appeal to the United States 
Circuit Court of Appeals for the Ninth Circuit. 


I further certify that my fees for preparing, compar- 
ing, correcting and certifying the foregoing record amount 


to $34.90 which sum has been paid to me by appellant. 
Witness my hand and the seal of said District Court 
this 11th day of August, A. D. 1947. 
(Seal) EDMUND L. SMITH, 
Clerk, 


By Theodore Hocke 
Chief Deputy Clerk. 
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Before Honorable Hubert F. Laugharn, Referee in 
Bankruptcy 


Morons TRANSCRIPT OF EXCERPTS 
Pade FROM PROCEEDINGS HELD IN 
THe wABOVE-ENTITLED CASE ON APRIL 
19, 1946 AND AUGUST 2, 1946, BEINB THE 
Mt eONY OF CLYDE SHENKRY AND 
fee eee, | PE RELELD 


Appearances : 

Chas. A. Thomasset, Esq., 610 South Broadway, VA 
Cielo neecics, California, Attorney for the U.S, 
Machinery Company. 

Geo. T. Goggin, Esq., 354 So. Spring Street, MU 2248, 
Los Angeles, California, Attorney for the Trustee. 

Quartz Crystal Products Company. 

Etpnileemlo46, 2:00 p. m. 

First Meeting; Order to Show Cause on Various 
Panties: 


(Excerpts from the Hearing.) 


Ce i 7 EINK YS 
having been first duly sworn, on oath testified as follows: 


Direct Examination 

By Mr. Thomasset: 

Ome fee senry, yourare the president ot the U.S. 
Machinery Company? AX, MESS Se 

Ome wortne U) 5. Machinery Company is the party 
who executed the lease agreements here which have been 
marked Trustee’s Exhibits 1 and 2, do you know what I 
have reference to? iS. LES Se 
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Q. Those are two lease agreements dated November 
10, 1944. Now suppose you take either one of them, may 
iitaeelinmstee 5 Exhibit 1? 

divemverence. ere they are: 

Mr. Thomasset: May I step around there, please? 

The Referee: Yes. This is one of them and here is 
iienouner. 

OQ. By Mr. Thomasset: I will show you Trustee’s 
Exhibit 1, which is an agreement with reference to the 
sale of the 60 Caterpillar tractor, with a 10 foot dozer 
blade. [2*] How much has been paid under that particular 
agreement? 

A. I can tell you the balance due on that rather than 
the balance that has been paid. 

Mr. Thomasset: All right. 

The Witness: Due as of February 10, 1946, $849.67. 
That is on what contract? 

The Caterpillar. 

As of February what? 

February 10, 1946. 

Now, with reference to the agreement marked 
Fristee’s Exhibit 2, which is the one that includes the 
trommel. 

A. The balance due as of February 10, 1946, $1,- 
622.48. 

Q. Now, on Trustee’s Exhibit 1, the last payment was 
made when? AL Aprilizo, 1945) 

OQ. Now, with reference to the agreement of lease. 
marked Trustee’s Exhibit 2, when was the last payment 
made? A. April 25, 1945, 


O>O>O 


*Page number appearing at top of page of original Reporter’s Transcript. 
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©. How many payments were made on the agreement 
marked Trustee’s Exhibit 2, that is the trommel. 

A. Five payments. 

©. Were those five monthly payments? 

Ewe ees. Sir, 

Q. And on agreement marked Trustee’s Exhibit 1, 
how many payments were made? [3] eve: 

©. Now, with reference to the agreement marked 
Trustee’s Exhibit 1; I will change that, Trustee’s Ex- 
hibit 2, you say there are five payments? 

A. Yes, sir. 

Q. Two of those payments were incomplete, were they 
not? me cS, Sir. 

Q. One was $202.50 and the other was $46.88, were 
they not? Bi ESB, She, 

QO. So four complete monthly payments only were 
made on that agreement, is that right? 

A. Just three complete monthly payments were made. 

Q. I know, but if you add up those two partial pay- 
ments they will equal one full payment, will they not? 

A. No, sir, yes, they do. I beg your pardon. 
QO. You have four complete monthly payments? 
peers, Correct. 
Mr. Thomasset: That is all. 


By Mr. Goggin: 

Q. Mr. Henry, Have you had any correspondence with 
the bankrupt company with respect to giving them credit 
in addition to the money that they actually paid, so far as 
their contracts were concerned? An Yes, sir) [4] 
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©. On your statement you do not show the amount of 
money that you have credited to the company, do you? 

A. I believe it is shown back here in contract number 
one, and this credit on the notes were allowed as credits 
for the bankrupt. 

©. What credit do you show? 

A. It shows approximately $249.00. 

©. What item is that? 

A. “This note paid, and this note partially paid”; 
they were given full credit. 


By Mr. Thomasset: 


©. Do you refer to this amount of $46.887 
A. Yes, sir. 


©. How much was supposed to have been paid on that 


contract at that time? A. I would not know. 
Q. Was it supposed to be $249.98? 
A es, Git, 


Q. You have only given credit of $46.88, leaving a 
balance which you have not shown of approximately 
$2,000.00? Ay elihat is correct, 

QO. So that statement there that there is approximately 
$1,600.00 is not correct, is that right? 

A. JI would not say it was. This was taken from the 
books. 

©. By Mr. Goggin: But your books only reflect the 
actua] amount of cash you have received and not the 
credit [5] you have given? A. 1 could not save 

QO. Well, look it over, this is your statement. 

QO. By the Referee: Does your statement show any 
actual credit? 

A. I believe this shows all of the credits, including 
the credit that was given. 
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QO. By Mr. Goggin: What makes you draw that con- 
clusion? 

A. From the information given me by my bookkeeper. 

QO. What is her name? 

A. Mrs. Hoag gave this to me. 

©. That was a different bookkeeper from the one that 
was taking care of these books on February the 10th? 

A. “es. 

Q. Are you familiar with the writing of the book- 
keeper that was your bookkeeper on February the 13th, 
1945? Ee cs. 

Q. Iwill show you a statement and ask you if you are 
familiar with that writing and if you know whose it is? 

A. I believe it is Mrs. Hoag’s writing. 

Q. Were you present at the time she prepared that 
statement? A. No. 

Q. Did you give that statenrent to Mr. Biggy? 


A. No. [6] 

©. Did you know whether your bookkeeper gave that 
statement to him? A. No. 

QO. Have you ever seen that statement before? 

A. No. 

QO. What did you say the lady’s name was? 

A. Mrs. Hoag. 

Q. How long had she been your bookkeeper ? 

A. I imagine for about two years, for the U. S. Ma- 


chinery Company. 

©. Now, she shows as of February 13, 1945, the 
balance due of $1,992.64. 

QO. By Mr. Thomasset: “When you say she shows,” 
you are assuming something not in evidence; assuming 
that is a statement made by her, is that it? 
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Mr. Goggin: I will introduce this in evidence as a 
statement made by Mrs. Hoag. 

Mr. Thomasset: Object to it on the ground no founda- 
tion has been laid. 

Q. By the Referee: Well, were there certain credits 
that you were to allow, Mr. Henry? 

A. There were credits allowed them but I don’t know 
the amount. 

Q. Of what nature, was that property turned back? 

A. No, these expenditures that the engineer testified 
had been made. They were allowed. [7] 

The Referee: I believe since it has been admitted that 
these were entitled to be received as credit, then there 
should be a complete statement, and we will go into that. 

Mr. Goggin: It shows a credit allowed on contract 
number 4774, that must be the tractor, $2,500.00, of 
$185.47, does that refresh your memory? 

A. No. I have no knowledge whatever of this type 
of statement. 

Q. By the Referee: What does that show the balance 
due as of February the 10th on the tractor? 

A. It shows on the tractor— 

The Referee: On the other, either one. 

Mr. Biggy: $1,162.00. 

The Referee: The witness has testified it was only 
$849.67, and on the other contract $1,622.48. 

Mr. Thomasset: We have certain notes here which 
have been introduced as to what the payments had been, 
and J imagine I shall have no difficulty in determining 
how much credit has been allowed. 
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The Referee: We will let a statement come in and then 
if there is any question see 1f you can adjust it with coun- 
sel. 

©. By the Referee: Now, what happened to this 
equipment which you possessed? 

A. It is stored at San Andreas to the best of my 
knowledge. [8] 

mee evaunte Ieteree: Has it beemeresold: 

A. We had sold it directly, previous to the time of 
taking it off of the property and the man went up to take 
it and was stopped from doing so and I took it on our 
own initiative to recover it, in order that we could sell it. 

Q. Is it being used now by the person to whom you 
agreed to sell it? 

A. No. To the best of my knowledge it is being 
stored there. 

Q. The deal is not to go through until you clear this 
matter up? Pee orrect, 

Mr. Goggin: Q. Did you sell that equipment, pur- 
portedly, on or about January the 5th? 


A. I believe about that date. I could give you the 
ecmadiestas! could refer ta my notes. 

Mr. Thomasset: All right. 

Mr. Heffron: Mr. DeMichelis is in court, the man 
who bought this property. 

Mr. Goggin: Q. Is he the man who removed the 
property? 

Misitemron: That is the information | have: 

The Witness: It was January 7, 1946. 
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Q. And you purportedly sold that to whom? 
A. Mr. DeMichelis. 
Q. For what price? [9] 


A. I sold him the trommel machinery and the bull- 
dozer for $3,700.00. 


What did he pay you for that? 

$3,700.00. 

When was that? 

At the time I gave him the bill of sale. 

And when was that? A. January the 7th. 


00 PO >DO 


. And that was before you had possession of the 
property. : 

A. That was our property at all times; before we had 
actual possession. 


The Referee: Any other questions? 


Mr. Goggin: I would like to examine Mr. DeMichelis, 
if we have time. 


The Referee: We might have a few moments. You 
may step down, Mr. Henry. 


(Thereafter, Mr. DeMichelis was examined and other 
proceedings were had.) [10] 


Quartz Crystal Products Company. 
April 9, 1946. 


First Meeting of Creditors; Order to Show Cause on 
Various Parties. 


(Excerpt Taken from Proceedings. ) 
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being first duly sworn, on oath testified as follows: 


Direct Examination 
By Mr. Thomasset: 


Q. Mr. Henry, IJ am now proceeding backward and 
taking the last things first. With reference to the pump, 
that has been the subject of testimony by Mr. Biggy and 
Mr. Collins, I am speaking now of the pump that ac- 
companied the trommel. What kind of motor was that? 

A. That was a 30 horsepower C. S. Westinghouse. 

Mr. Goggin: I move the answer be stricken and ob- 
ject to the testimony on the ground that no proper foun- 
dation has been laid, whether or not the witness has 
ever seen the pump. 

The Referee: You can bring that out on cross ex- 
amination, he said that is what it was. 


Q. By Mr. Thomasset: Mr. Henry, are you connect- 
ed in any capacity with the U. S. Machinery Company? 

iA 8, Sikes 

QO. The U. S. Machinery Company is a corporation, 
is it not? ee es, sit.) [pula 

OQ. What is your capacity? 

/ eeiecmntie president. 

©. Have you any other capacity with reference to that 
corporation? A. You mean as general manager? 

©. Weil, are you the general manager? 

A. Yes, sir. 

Q. Are you familiar with the equipment that is de- 
scribed in the lease which has been marked here Trustee’s 
Exhibit 2, and that is the lease which covers the trommel 
and conveyor and the Byron Jackson pumping motor and 
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the three-tooth rooter? Are you familiar with that ma- 
chinery? Ba SSS ns 

©. Were you familiar with it at the time the lease was 
executed ? 

A. Yes, sir, I had charge of the purchasing of it. 

QO. Now that pump was for what purpose? 

A. That particular pump that reference is made to, 
I inspected, to the best of my recollection, some time in 
the month of September in the year that this equipment 
was being made ready for the Quartz Crystal. The rea- 
son it was brought to my attention was it had been pur- 
chased or agreed to be purchased from another machinery 
company, at the cost of $500.00, in the as is condition. 

Mr. Goggin: Just a moment. I can not help but make 
a motion to strike this testimony and object to it as being 
[12] incompetent, irrelevant and immaterial and hearsay 
testimony and not binding upon the bankrupt of the trus- 
tees. 

The Referee: This is the pump in question that was 
going to be purchased by another company? 

The Witness: That is right, it was in our shop in 
Sacramento. 

By the-Referee: ©. Were you not going to buy it, 
if you had it, or were you? 

A. It was on our floor and I didn’t want to give the 
purchase order out for it until I knew where it was going 
and why. 

The Referee: Well, I will overrule the objection. It 
does not really hit on this; but I will overrule the objec- 
tion. 
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Mr. Thomasset: Q. Will you describe it? 

A. Iwas informed by Mr. Biggy and Mr. Luciendes 
that this pump was for the yard and that it had been ac 
that this pump was for the yard and that it had been ac- 
Cepiredeamcmbecen rejected by a— 

Mr. Goggin: I move to strike that as hearsay. 

The Referee: Yes. Just go ahead and tell what you 
know about it. 

A. I said we were not going to purchase that pump 
unless it was sold, because pumps are an article you could 
have a hundred of and they still would not have the correct 
head or delivery, but they assured me it was sold. 

The Referee: Q. Your two representatives? [13] 

A. Yes, sir. 


By Mr. Thomasset: In other words, the pump has to 
be considered with reference to its use. 

A. Yes, sir. 

Mr. Goggin: I move the testimony of the witness be 
stricken for the reason it is hearsay and not binding on the 
bankrupt. 

sincwieiceree-—) Vell, | am going to overrule 1.) Aditer 
all what we have here, Mr. Henry, is your contract which 
is clear, and then we have the testimony of the two parties 
who preceeded you, who said that they said to your rep- 
resentatives, “We will have to have a pump that will do 
Pomanamca, sand they were assured that 11 would, and 
apparently it didn’t produce, and then complications arose 
from there on. Your information is that from informa- 
tion you were given by your two salesmen who came in 
contact with these purchases, that they made an outright 
sale without any representations. 
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The Witness: Your Honor, I can explain to you very 
easily why the pump didn’t perform as they wanted it to. 

The Referee: Yes, but it is your contention, I assume, 
from what your salesmen told you, that they took the 
pump and accepted it and there was no guarantee it would 
produce 1,000— 

The Witness: Yes, my men represented to me it was 
satisfactory to the customer before I bought it. 

The Referee: Go ahead. 

The Witness: Later this matter was brought to my 
[14] attention by Mr. Biggy and I took it on myself to 
prove either the merits or dismerits of their claim, and 
when J went up there, and Mr. Collins demonstrated the 
pump to me, I learned it was partially a mud pump rather 
than a water pump. I am satisfied the pump they took out 
of my place would easily produce. 

Oy By the Referee: Wid! you see the pump: 

Ewe cs, Sir. 

©. At the time you saw it was it pulling 20 per cent 
of solids? A. Yes, sir. 

©. What conversation did you have with him in that 
connection ? 

A. J was with Mr. Collins and had no conversation at 
all because that was previous to the time Mr. Biggy got 
in contact with me and tried to make the change. 

Gm \Vell, did you make any observations that it was 
producing a thousand gallons a minute and would pull 
20 per cent solids? 

A. No, sir, I had no reason to. It had been changed 
and it was then producing 1,000 gallons to the 20 per cent 
solids. 
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QO. Your opinion is that that pump as it was delivered, 
with the motor attached, lifting 50 feet would produce 
1,000 gallons per minute? m Yes, sir, 115] 

Q. But they apparently hooked it up to produce solids 
in conjunction with it, and then it would not perform? 

A. Yes, sir. 

©. So your position is that if the representations were 
made by your men that it would, with the hookup, produce 
a thousand gallons per minute, then that it would and 
could produce that amount? Bx MOSES Sie, 

Mr. Thomasset: I will show you Trustee’s Exhibit 
14, which is a list of alleged expenses. Are you familiar 
with the work that was done on the pump and motor after 
it was delivered to the Quartz Crystal Company? 

A. Jam not too familiar, because I didn’t go down to 
the pump itself, J am very familiar with the type of pump. 

©. And there is a payroll due on there? 

Ns Ges 

Q. And how much with reference to the payroll would 
it take to make the change? 

A. I would say a mechanic and his labor could make 
that for about $18.00. 

Q. You are referring now to this item of $36.15. You 
feel this work could be done for $18.00? 

AS Yes, sir, I do. 

Gee iieamencrenissine item of the pulley and the belt 
of $69.43, what is your estimation of a reasonable value 
Ol sult A. About $60.00. [15-A] 

Q. And then the transportation item to and from San 
Francisco? 

A. Well, the transportation from San Andreas would 
not amount to that. 
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Q. Mr. Henry, I will now show you Trustee’s Exhibit 
1, which is the contract or lease agreement on the Cater- 
pillar tractor and I ask you when that was signed by you 
on behalf of the U. S. Machinery Company? 

A. That was signed on December the 12th, 1944, 

Q. And I will show you Trustee’s Exhibit 2, which 
is the trommel and so forth lease agreement, and ask you 
when that was signed on the part of the U. S. Machinery 
Company? 

A. On the 12th day of December, 1944, I signed it. 

Q. And prior to the 12th day of December, 1944, 
neither of the instruments or agreements had been ex- 
ecuted by the U. S. Machinery Company, had they? 

ieee i fiat is cotrcer 

Q. Now, calling your attention to a telegram which 
has been introduced in evidence here from Mr. Biggy and 
has been marked Trustee’s Exhibit 9, which is this tele- 
gram dated December 31, 1945, from Fallon, Nevada, 
addressed to Clyde Henry, 285 Seventh Street— 

The Witness: Yes, I received the telegram. 

Om You recall receiving wimat teleorann: 

Poe ves. sir, [16] 

Q. Now, did Mr. Biggy come to your office the Satur- 
day following the sending of the telegram? 

A. No, sir. 

Q. Did you receive from Mr. Biggy any notice that 
he would be delayed beyond Saturday after receiving that 
telegram? ae No, sir, 

Q. And you made a sale, all of this equipment, on 
what day? ' 

A. No, I didn’t make a sale of all of this equipment. 
I made a sale of part of the equipment on the following 
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Monday or Tuesday, I don’t recall which it was; follow- 
ing the Saturday Mr. Biggy was supposed to come in. 

QO. And Mr. Biggy came to your office, when? 

A. Either the following Monday or Tuesday, I believe 
Tuesday. 

Q. Well, when you say the following— 

A. Following the Saturday he was supposed to show 
up. 

Q. Did he come to your office before or after the 
sale? A. Afterwards. 

QO. Now, you had a conversation with him at that 
time? Peeeyvcs, | had quite avconvercation, 

Q. Did he say anything to you with reference to 
making any other payments that were then delinquent? 

A. No, sir. He said he was still trying to finance 
[17] the project and that it was unfortunate that he had 
not notified me that he would be in later in the week. He 
said he had told Mr. Collins to notify me from Los An- 
geles that he would be delayed but unfortunately Mr. 
Collins had not notified me. 

©. Did you receive any notice from Mr. Collins? 

A. No, sir. 

QO. At the time Mr. Biggy came to your office, did 
he offer you any money? oC oem S 0 

Q. Did he tell you he had any money to pay over? 

A. No, sir. 

QO. Now, prior to the sending of this telegram had you 
had other appointments with Mr. Biggy? 

A. Yes. I had had many appointments with him. 

Q. With reference to what? 

A. With reference to getting the payments on this 
trommel. 
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©. And what happened? 

A. Each time he felt he would find someone to finance 
this thing and get it going. 

©. Over what period of time did that occur? 

A. From ten months to a year. 

©. And had he theretofore made appointments with 
you that he had not kept? 

A. No, sir. He had kept all of his previous [18] 
appointments very promptly. 

Mr. Thomasset: Now, your Honor, I am going to say 
that this is all, with this reservation; the agreement in 
the lease in both instances provides that the lessor may 
recover costs of recovering and attempt to recover the 
machinery. The testimony as to the expenses involved 
can only be introduced through other witnesses whom we 
did not get down today. Suppose we postpone that in the 
event it becomes necessary. 

The Referee: Very well. If it becomes necessary 
suppose you submit written agreements of the actual out- 
lay of costs in connection with the recovery. I don’t be 
lieve that is necessary that we should go to the trouble 
of witnesses on that. If that point is necessary we can 
probably agree on that. 

Mr. Thomasset: And if we can not agree I imagine 
we could have a hearing and have, your Honor, hear it? 

The Referee: Yes; now as to the attorney fees, that 
probably would be a different situation. 

Mr. Thomasset: We might have to take a deposition 
of that. 

The Referee: I don’t quite know the full theory of 
the trustee’s case, but from the standpoint, Mr. Goggin, 
of the trustee’s position, even conceding your position, 
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the U. S. Machinery Company would or would not be a 
general creditor here? 

(Here follows a general discussion between the court 
and counsel after which the examination of Mr. Henry 
is resumed.) [19] 

Q. By the Referee: When did you resell the proper- 
ty? A. Your Honor, I would say— 

Do you have the contract with you? 

No, sir. 

It was sold for cash, was it? 

It was sold for cash. 

All of it? i CCS eciie 

When was that? 

I would say the Tuesday following the Friday of 
the date Mr. Biggy was to come in. 

OQ. When was the date of that? Now here is a tele- 
gram that came from Fallon, Nevada, dated December 
the 3lst. Now, we can figure out what day of the week 
December the 3lst is. 

The Witness: That would be a Tuesday, I think. 

The Referee: Now, it says “Delayed here until Friday, 
will be in to take up Quartz Crystal Products obligation 
Saturday.” Now, what is that Saturday? 

A. Apparently that would be January the 5th. I 
would say either January the 7th or January the 8th I 
sold the bulldozer and the trommel. 

QO. To whom and for how much? 

Pee icelvit, Pete DeMichelts. 

©. I think he was here, wasn’t her 

Mr. Thomasset: Yes, your Honor, and he exhibited 
the bill of sale. [20] 

Q. For how much? 
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The Witness: $3,750.00, I believe, either $3,700.00 or 
Go 7 50,00, ; 

Q. That was f.o.b. at the mine? 

A. Yes, right where it was. 

©. What was the reason for the delay in the execu- 
tion of the contracts on your behalf? 

A. Which contracts? 

Q. Exhibits 1 and 2, the original ones. 

A. They were mailed to Mr. Biggy and they got back 
to our office on or about December the 10th and I signed 
it on December the 12th and we mailed it to San Andreas 
to be recorded. 

©. They bear date of November the 10th, 1944, and 
a notarial acknowledgment on November 14, 1944, and 
then the notarial acknowledgment of your secretary De- 
cember 12, 1944. You are of the opinion that the signed 
contracts by the buyers were not received back in your 
office until about December the 10th? 

A. That is right. 

©. And you thereupon signed them and recorded them 
on December the &th, 1944. Dida letter accompany them? 

A. That I could not say because they telephoned me 
in San Francisco that the contracts had been received and 
I went to Sacramento and signed them. 

Q. When was the down payment made on the con- 
tracts [21] which are dated November the 10th, 1944? 

7 eee inateiecould not say. 

©. When was the property delivered? 

Mr. Goggin: The checks are in evidence, your Honor. 

A. Well, the main part of it was not delivered until 
after Christmas, I am sure of that because it was brought 
to my attention that they were very slow on delivery. It 
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is fixed in my mind that it was at Christmas time that I 
went to Sacramento in an effort to speed up delivery to 
the Quartz Crystal. 

Q. Now, here is also an invoice, two invoices, the 
sales invoice of some kind—a trommel and pump on Oc- 
tober the 4th, 1944, and one for a Caterpillar, October 
the 4th, 1944. 

A. Well, originally part of that was to be paid by 
cash but later the entire deal was changed. 

(eaters a check September the 22nd, 1944, for 
$100.00, and here is another September the 26th, 1944, 
for $625.00, that is noted “Initial payment, Caterpillar 
Tractor,’ and here is another dated November the &th, 
1944, “Initial installment on mining equipment for $834- 
.02, and another of $8.28, dated November the 8th, 1944; 
November the 18th, $311.30, balance due on initial con- 
tract”; December the 9th, 1944, $193.75, “December the 
14th, 1944, payment on lease contract’; and December 
the 16th, 1944, $70.60. Do you have a recollection of 
those? [22] 

A. That was the amount of the original negotiations. 
The pump and some of this equipment was to be bought 
outright and bought for cash, then the deal was changed 
from time to time until it was finally all put on a lease 
contract. 

©. Iam showing you Trustee’s Exhibit 5, that is one 
of your usual forms? MX SEES Se, 

Q. And the contract says, “Balance payable 10 pay- 
ments of $249.08 monthly,” that is dated October 4, 1944, 
what is the full sales price? 

A. $3,640.00 on this particular one. 
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©. And then there is some tax item added? 

Eee ec cir. 

©. Then what were they to pay down? 

A. That would have been according to this, if it had 
been paid. 

By Mr. Goggin: Q. Do you know who forwarded 
or sent the contracts, Exhibit 1 and 2, to the Quartz Crys- 
tal Products Company? 

A. Either Mr. Stockley or Mr. Euciendes. 

Q. Isn’t it a fact that at that time the contract, Exhibit 
1, dated November the 10th, 1944, was sent to Quartz 
Crystal Products Company that that was already signed 
by Mr. Stockley on behalf of the U. S. Machinery Com- 
pany? 

A. Mr. Stockley had no authority to sign contracts. 

©. That is not the question. Will the reporter please 
[23] read the question. 


(Thereupon the last question was read by the reporter.) 


To the best of my knowledge it had not. 

Do you know Mr. Stockley’s signature? 

No, sir. 

You don’t? A, “New sin. 

How long was he an employee of yours? 

About six months. 

Directing your attention to the exhibit, do you 
know who struck the name of Stockley off the contract? 


O POO SO Pp 


Doo, 

Q. Did your No ING: 

©. You did not? A. Not to my knowledge. 
Q. Not to your knowledge? A. That’s right. 
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QO. When did Mr. Stockley leave your employ? 

A. I could not tell you the exact date. I believe it 
would be some time in the early part _of 1944. 

©. Do you know his writing at all? 

eee ien i don’t. 

@mraveyou ever scen ity ee Wenint tata ve: 

QO. How many contracts were prepared on this trans- 
action? [24] A. I have no actual knowledge. 

QO. Was there more than one? 

A. When you say contracts, do you mean contracts 
of this type? 

OD Yes. A. I could not just say. 

©. Who would know in your office? 

A. Mrs. Hoag would know. She was the bookkeeper 
at that time. 

Q. By the Referee: Well practice would dictate one 
for you and one for the buyer, would it not? 

A. That is correct, your Honor. 

©. Unless you would have to have another one for 
some purpose or other. Now, when you send something 
to the County Recorder’s office it takes weeks to get back? 

A. Some things; only some times when it arrives at 
the County Recorder’s office they make a note of it and 
then make it as of that date. 

©. Oh, yes, but I thought may be there were more. 

A. There are, Mr. Thomasset has a copy. 

QO. By Mr. Goggin: Now, you say you received con- 
tracts back about December 10th? 

A. That is correct. 

Q. How do you fix that date? 

A. Because I had brought pressure on the Sacramento 
[25] office to have this contract drawn right and have it 
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recorded, because it had come to my attention that this 
outfit was not too reliable. 


Did you contact them from Sacramento? 
Wes: 


Who did you talk to? 
Mr. Stockley and the bookkeeper. 


When was that, about December the 10th? 
I would say it was before that. 


How much before? 


PIO PO SO SO 


I had talked to them every day for 15 days pre- 
vious to December the 10th, that is in general conversa- 
tion. J always made it a point to mention that this contract 
had not been received in time to have it recorded. 

Q. Had you received at or about that time, the note 
which evidenced the payment on the contract? 

A. That J could not say. The note would be attached 
to the contract. 

©. And had you known that at or about that time you 
had received on the contracts approximately $2,000.00? 

A. J didn’t know the exact amount we had received 
but I knew they had received money on the contracts, yes, 
sir. 

Q. And up to December the 9th, I show you Exhibit 
3, which checks appear to have your endorsement thereon, 
if you will look at them, they will appear to be approxi- 
mately $2,000.00, will they not? [26| 

A. Yes, that is correct. 

Q. So then on or about December the 10th, when you 
were in San Francisco you received the contracts then? 

A. No, sir. I received a telephone call that the con 
tracts had been received. 


U. S. Machinery Company 163 


(Testimony of Clyde W. Henry) 

QO. Where did you receive that? 

A. In my office in San Francisco. 

Q. Then what did you do? 

A. I went to Sacramento. 

Q. Then what did you do? 

A. I signed the contract and had it notarized. 

QO. By whom did you have it notorized? 

A. I believe the man across the street. 

©. He was no employee of yours? ee eNO: 

Q. Did you think it was necessary to have your sig- 
nature notarized? 


A. J knew it was absolutely necessary. 
Mr. Goggin: I see. 


Q. Since the court asked you a question about whether 
or not a letter accompanied the sending and delivering of 
these contracts, and your answer was that you didn’t know. 

A. That is correct. 

QO. Did you make any inquiry about it at your Sacra- 
mento office? EN IN@ANA7] 


Oo -maematter of fact, Mr. Henry, those contracts 
were in your Sacramento office shortly after November 
14th, 1944, were they not? oN Om sity 


Q. You are quite sure of that? PN HES 

Q. Did you make any search for them in your office? 

Pee N@, Sir, 

QO. And you say you contacted whom? 

A. Mr. Luciendes, Mr. Stockley, and Mrs. Hoag, the 
bookkeeper. 
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Q. Did they advise you that they had sent any cor- 
respondence to the Quartz Crystal Products Company 
with respect to them? 

A. I could not say. They said they were doing every 
thing to get them so we could have them, and they could 
be recorded. 

The Referee: I think at this time we will take a recess. 


(Thereupon a recess was taken after which the witness, 
Clyde Henry, resumed the stand and the following pro- 
ceedings were had): 


QO. By Mr. Goggin: Now, when did you say that you 
first made demand at your office in Sacramento to get the 
contracts? 

A. It would be impossible to say the date but I would 
[28] say no less than a half a dozen times previous to 
December the 10th, 1944. 

Q. A half a dozen times? ae ves. 

Q. How long would that be, a week, ten days, or what, 
that is the first time you made demands for them? 

A. I used to talk to Sacramento often, not less than 
four or five times a day on different matters and as I 
testified, I had the pressure on to get this contract con- 
summated. 

Q. When was the first time you told the Sacramento 
office to get the contracts? 

A. I would say, to the best of my memory, November 
the 23th or 26th. 

Q. And you personally made no contact with the 
Quartz Crystal Products people? A. Thatseenc 
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©. Now, you said the reason that you were putting 
the pressure on was because you had learned of their 
financial responsibility, that it was not too sound? 

A. I had been told by some of the dealers that it was 
not too good, that is correct. 

©” Now, on a direct question from the court you 
stated that the delivery of this equipment was not had 
until about December the 21st, how do you explain that? 

A. Ihave reference to the main part of the equipment, 
[29] I believe that was the trommel and the stacker. 

OQ. In other words, on or about December 25th you 
still had possession of the major portion of this equip- 
ment? 

A. That I could not say but I know the deal was not 
completed. I don’t know whether it was the Quartz Crys- 
tal people who contacted me or my own people, but they 
were dissatisfied with the delivery; that they wanted that 
stuff delivered. 

©. When did you sell out your business in Sacra- 
mento? 

A. I believe about six or seven months ago we sold 
out the Sacramento business. 

When did you have the auction up there? 

We had three or four at different times. 

When was the first one? 

The first one I think was in 1941 or 42. 

When was the next one? A. About 1943. 
Pomme next One? 


> IO PO PO 


Then we had two more. I believe one was 1944 
and one was in 1945. That is we had two separate loca- 
tions in Sacramento, one at 1800 20th Street and one at 
921 Del Paso Boulevard. 
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Q. Now, you sold out the principal part of your busi- 
ness in November, 1944, in Sacramento? 

A. No, sir, we sold out the principal part of our busi- 
ness in 1945. [30] 

Q. When in 1945? 

A. I can not tell you the exact date, I would have to 
refer to my records. 

©. Now, you said that you sold only a part of the 
equipment that was on the conditional sales contracts pur- 
portedly to Pete DeMichelis. Ze es: 

Mr. Thomasset: There is no such testimony. 

Mr. Goggin: I will strike the “purportedly.” 

Mr. Thomasset: I am not objecting to the ‘“pur- 
portedly”; I am objecting to the conditional sales contract. 
You sold it for cash? Py eS Sie, 

By Mr. Goggin: And you received cash? 
Either $3,700.00 or $3,750.00. 

That was paid to you by cash or by check? 
By cash. 


PIO FOO 


©. And at that time there was due on the entire con- 
tract, pursuant to our stipulation not more than $2,214.15 
plus interest? om hat 1S ecorreck, 

Q. How much did you sell the Caterpillar for? 

A. The Caterpillar was included with the trommel in 
the $3,750.00. 
Was there a breakdown at all? 
No, sir. [31] 
What part of the equipment did you not sell? 
Pump and the three tooth rooter. 
Where was the three-tooth rooter? 
That I could not say. 


PO PFO Po 
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The Referee: Now to keep the record straight, there 
is certain equipment that is identified in the two contracts. 
That property which you sold was the trommel and the 
Caterpillar? Aa Yess ite 
And the rest you did not sell? 
miiiaieis correct. 

G@iancimove’ Ay | Whaisisrconnect, 
Unless the sheriff removed it? 
Miiateis correct. 


POO PO 


Q. That is, it did not come into your possession or 
any of your agents? Ay @areect. 

Mr. Goggin: Q. Now, all of the equipment you pur- 
portedly sold to DeMichelis was not taken off the property, 
was it? 

A. The Caterpillar was removed and the belt I believe, 
and some minor equipment. 


Q. Was the trommel? Je, (COrirecit, 
Q. You at one time made a valuation of the equipment, 
did you not? [32] ihe ERS. 


©. What was your evaluation? 

Mr. Thomasset: I will object to that as immaterial. 

The Referee: As of what time, or what is this Mr. 
Goggin, do you mean at the time the suit was filed? 

Mr. Goggin: On or about November the Ist, 1945. 

Mr. Thomasset: We will object to that. 

The Referee: Overruled. I don’t know. This is pre- 
liminary apparently to something. You can have a motion 
to strike if it is not tied in. 

A. You have a letter there, if I could look at that letter 
it would refresh my memory, because a lot of things hap- 
pen in this work and I could be mistaken. 
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Mr. Goggin: I imagine you refer to this (hands in- 
strument to the witness. ) 

The Witness: A. I remember this letter very well. 
You wrote that letter? 
Yes, I wrote that letter. 
And who is Mr. Gottsfield? 


I don’t know. 


PO PO 


Q. He is the person who Mr. Biggy was discussing 
the purchase and sale of the entire property to, was he 
not? 

A. He is the gentleman Mr. Biggy asked me to write 
this letter to. 

Q. And isn’t he the gentleman who advised you by 
telephone he would pay off the entire contract? 

A. That is a misstatement. He is a gentleman who 
[33] advised me he had made no arrangements to pay 
off the contract. 

Q. Did you talk to him? ees 

Q. When? 

A. On the Tuesday following Mr. Biggy’s visit to my 
office following the sale to DeMichelis. 

Q. Now, as a matter of fact, the bill of sale you gave 
to DeMichelis was dated around January the 15th, wasn’t 
it? pee limecould ber 

Mr. Thomasset: We have a record of it. It was read 
into the record by your Honor. 

The Referee: Let’s see if I made a note of it. Of 
course, the reporter’s record would be more reliable. 

Mr. Thomasset: He said he might want to sue some- 
one and we asked that that contract be left and I could 
not get him to leave it. 
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iitemmcteree (Readme) WeMichelis, Railroad Flat, 
Calavares County, California, January the 15th, took pos- 
session. Caretaker gave me the keys and I moved the 
equipment. Paid $3,700.00.” 

Mr. Thomasset: That is what he said? 

The Referee: “Everything but the tractor moved by 
four o’clock, tractor removed between four and six.” Now, 
I have January the 15th is the date which he took posses- 
sion. I don’t know about the bill of sale. We did make 
reference to it when it was produced and I read it into 
the record. [34] 

Mr. Thomasset: I think that is correct, your Honor. 

The Referee: Is it your recollection that it bears the 
date of January the 15th? 

Mr. Goggin: Yes, your Honor, he had it acknowl- 
edged, as I recall, on or about that date. 

Mr. Thomasset: Oh, yes, I think it is dated, according 
to my note, January the 8th. My notes are a bit ambigu- 
ous so I would not state that positively, but I do recall 
that he stated later on that he had it acknowledged be- 
Ca calemmiomt have £0 Use it. 

By Mr. Goggin: Q. Now, getting back to this con- 
versation with Mr. Gottsfield, was Mr. Biggy in the office 
at the time you talked to him? EX, INO. SINE, 

Q. Was Mr. Biggy present at any time when you 
talked with Mr. Gottsfield? 

A. Not that I know of. 

Q. When Mr. Biggy was in your office on January the 
7th or 8th didn’t he advise you at that time that he had 
sufficient money to pay off your contract in full? 

A. He did not. He advised me that he had hoped to 
get some money. 
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©. And isn’t it a fact that Mr. Biggy told you he 
could sell the tractor and pay off the entire amount that 
was due you? A.” It iS\ nOtvas ici) 

©. What was your opinion of the value of the tractor 
on or about January 8th? 

A. I would say the tractor at that: time was worth 
about $1,700.00. 

Q. What was your opinion as to the value of all of 
the equipment on the mine? 

Mr. Thomasset: Which equipment do you mean; that 
covered by the leases or what was at the mine? 

Mr. Goggin: Everything that is covered by the leases. 

A. Well, in order to be specific, when you say covered 
by the leases, is that our leases? 

Q. Yes. A. The pump and the trommel and— 

The Referee: Let me suggest a change in that ques- 
tion. 

Mr. Goggin: Very well. I will withdraw the question. 

Q. By the Referee: Do you have an opinion of the 
value of the equipment that you sold on these contracts 
here, which remains and which you did not sell to Mr. 
DeMichelis ? ee eS Sil, 

The Referee: JI am excluding the trommel and tractor 
for the purposes of discussion. What is the value of the 
remaining property? 

A. The value of the pump and motor and rooter, I 
would say, was about $1,000.00. 

The Referee: You were showing the witness some 
letter, I don’t think it was offered. Did you intend to 
offer it? [36] 

Mr. Goggin: Well, I was just asking as to his opinion 
of the value. 
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©. By Mr. Goggin: Now, what was your opinion 
as to the value of all of the equipment that was located 
on the Quartz Crystal Mine? 


Mr. Thomasset: That question is ambiguous. 
Miveminatcree: Yes, 


Mr. Goggin: Showing you a letter dated November 1, 
1945, signed by yourself and addressed to Mr. Gottsfield, 
wherein you stated that in your opinion the value of the 
Quartz Crystal Mining equipment, located near Calavares, 
California, “My estimate of the value of the plant would 
be $35,000.00, and I would state further that the equip- 
ment should bring not less than $18,000.00 to $19,000.00 
ata toncedscale.” 

puelewtote this letter at the request of Mr. Biggy 
to help him raise money to pay off this equipment. I 
don’t know what was on there on November the Ist; 
however, I do know at the time I inspected the Quartz 
Crystal property, when all of the equipment was on there 
and in running condition, I would say it was as I stated 
in this letter, that it should bring $18,000.00 or $19,- 
000.00 at a forced sale. 


©. And was that your opinion on or about January 
iesounny 

A. I don’t know what was there on January the 8th. 

©. When was the last time you were on the lease? 

A. I imagine sometime in August or September. 


Anyway, [37] it was previous to the time the Quartz 
Crystal had shut down operations. 


©. Did you go up on the property subsequent to No- 
vember 1, 1945? AX, ING, Bile, 
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Q. And you don’t know whether any of the property 
was removed after November 1, 1945, or not? 

Pwemeelitat 1S COnrect, 

The Referee: That leaves me somewhat confused, 
because you have referred to all of the property, and of 
course we are only concerned with this property under 
the two contracts. 

Mr. Goggin: I was going to ask him, what part of 
the equipment— 

The Referee: Well, the question really is, is it not, 
from someone who could identify it, if it is important, 
what equipment was there on the mine other than that 
under these two contracts, because he is apparently giving 
the overall. I don’t quite see the connection here unless 
he knew what that other equipment was. 

Mr. Goggin: Maybe I can clear that up. 

Q. What was your opinion of the value of the equip- 
ment covered by your conditional sales contracts, dated 
November 10, 1944, on November 1, 1945, arriving at 
the total valuation of $35,000.00. 

Mr. Thomasset: I object to that, it is ambiguous. 

The Referee: Yes. Afterall, here is what I gave 
so far: |38| He sold the Caterpillar and the tromomel 
for $3,700.00. We will take that as the value. That 
is a good indication for the time being. Then you asked 
him what was his opinion of the other property and 
he said $1,000.00. That makes $4,700.00. 

Mr. Goggin: The point is this: Mr. Collins testified 
that the value of that equipment was $9,000.00 on or 
about January the 8th, and according to this witness’ 
testimony, it would be $4,700.00, and I was attempting 
to have his opinion as of November the Ist, as to whether 
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or not he has changed it from that date, and whether 
or not it was around $9,000.00, as I understand his 
statement to have been to a certain person. Of course, 
I appreciate the fact if you sell a certain piece of equip- 
ment and get cash for it— 

itemieeneree: If the pomt was material here and | 
was trying to find out what the situation was up there, 
I would call Mr. Collins and ask him what pieces of 
property of every kind and character was on the mine 
on November the Ist, in addition to this contract pre- 
pared by Mr. Henry, or the U. S. Machinery Company. 
I assume there was some other property. And then he 
might be able to give an idea of its value or cost, if it 
was expensive. 

Mr. Goggin: That would be our rebuttal. 

The Referee: Yes. Well, this witness—unless he 
knows exactly what was there. 

Q. By the Referee: When you put the estimate on 
the plant, and that I assume was a going plant, the 
machinery [39] up there on November the lst, what 
generally was there in addition to the property under 
your contracts? 

A. As near as I can recall, there was a station wagon, 
one yard shovel, and I believe two dump trucks, a machine 
shop complete, and an assay room and welding equip- 
ment, and the equipment we had sold these people, all 
installed. 

Q. In other words, a complete— 

iw complete eoine Operation, your lonor. 

Ome eye Mr. Goren: Now, on January the /th or 
8th, when Mr. Biggy came into the office, did you tell 
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him the amount of money you were selling the Cater- 
pillar and trommel for? A. “Mes. 

©. And did you tell him at that time that would pay 
up his account and you would turn over to him the 
balance of the money? A. Nowgesir, 

Q. Did you make any offers subsequent to that date? 

A. Yes. I told Mr. Biggy if it was possible at all 
for him to get his finances, I felt he could make a deal 
with Mr. DeMichelis and carry on his operation up there, 
that I had requested Mr. DeMichelis not to remove the 
equipment immediately; in fact, I called him after Mr. 
Biggy was in my office and Mr. Biggy said he would 
contact Mr. DeMichelis and try to make a deal with him. 

Q. Do you remember the price or figure that was 
quoted? [40] A. No, sir. 

Q. Was it $4,750.00? 

A. I believe $4,750.00 was mentioned as the amount 
that Mr. DeMichelis would take to leave the whole equip- 
ment there and get his equipment somewhere else. 

©. And that state of facts existed up to theme. 
when you filed this action in claim and delivery did it? 

A. No, sir. When Mr. Biggy didn’t contact Mr. 
DeMichelis, Mr. DeMichelis notified me he would have 
to have the equipment and would hold me _ responsible 
to go ahead and deliver it to him. 

Q. When was that, about January the 15th? 

A. That would be about then. 

Mr. Goggin: I think that 1s all. 

The Referee: Any other questions? 

Mr. Thomasset: I was looking at the dates that these 
actions were filed in Calavares County, for claim and 
delivery. I think it was around the 2Ist of February. 
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©. By Mr. Thomasset: Mr. Henry, are you fa- 
miliar with any Federal Regulations as to nonpayments 
on machinery of this type sold under the deferred pay- 
ment plan or lease plan? 

A. Yes, sir, I am familiar with the Federal Law on 
down payments on a lease contract, yes, sir. 

Q. And what is that? 

Mr. Goggin: Object to that as incompetent, irrele- 
vant [41] and immaterial, and a self-serving declaration, 
and not the best evidence. If there is a regulation, the 
regulation is the best evidence. I suppose it requires 
a one-third down and the balance over a period of time. 

Mr. Thomasset: That is right. Will you so stipulate 
that I can so prove it without introducing anything ex- 
cept the conversation of the parties. 

Mr. Goggin: I think the contracts call for one-third 
down but there was a regulation to that effect, was 


there not? Pee es. sii 
The Witness: Yes, sir but I had a conversation with 
Mr. Biggy. 


The Referee: How is that going to affect the record? 

Mr. Thomasset: We have scattered payments and 
these have been gone into by your Honor, yourself, 

Q. Mr. Thomasset: When did you get the balance 
of the one-third down? 

A. At the time I signed the contract. 

Q. Do you want to take a look at these records here 
and determine when you got that? 

Oiiemeceterce: | see. Uhat explains the reason for 
some of those checks being prior to the date of the 
contract. 

Mr. Thomasset: Yes, your Honor. 
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Q. Mr. Thomasset: Now, take a look at these 
checks, can you tell what checks represent the balance 
of the one-third [42] down payment? 

Mr. Goggin: There are two contracts, counsel. 

Mr. Thomasset: They both bear the same date and 
I don’t think they are segregated here. 

Mr. Goggin: I think if you will look carefully you 
will find the differential. 

The Witness: This is the check I received. 

Mr. Thomasset: Q. You are indicating check num- 
ber 260, dated September 9, 1944, for $193.75. 

peel nap sice connect, 

©. When did that reach you? . 

A. On December the 10th. 

Q. With anything else, that you recall, at that time? 

A. With the contracts. When I say reached me, 
they were in the Sacramento office and they were handed 
Lonnie: 

Q. Now, with reference to the deal with Mr. De 
Michelis, was there any conversation with him as to 
delivery? 

A. Yes, there was quite a bit of conversation with 
Mr. DeMichelis as to the delivery, do you want me to 
explain? 

Mr. Thomasset: Yes. I want to know whether at 
the time you made the sale or agreement— 

A. I showed Mr. DeMichelis the contracts we had 
with the Quartz Crystal Company, and I also showed 
him a wire from Mr. Biggy, that Mr. Biggy had given 
up the property. 
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©. J am asking you for a conversation with refer- 
ence to delivery. [43] 

A. I can not say but I take it I promised him imme- 
diate delivery, or inferred he could have immediate de- 
livery, because it was our equipment. 

©. Was there any conversation with him as to 
whether you were going to provide the delivery, or what? 

A. He was to pick it up but I gave him the bill of 
sale as a guarantee that the equipment was mine and 
that I would make delivery to him. 

©. So it was subject to delivery? 

Peecessesir. 1 also explained to him that that was 
the contract and should there be any delay, that I would 
not want to be held responsible for it and he acquiesced 
in that. 

iMeediitemasset: That is all, | think. 


©. By The Referee: Did you have any conversa- 
tion with him or discuss with him the possibility of after 
your taking his $3,750.00 that the Quartz Crystal might 
not want to release the equipment and might pay you 
mespdiance.er any thing of that sort? 


A. No, your Honor, I told him that the time had 
long past that they could legally make any payment or 
have any claim on the equipment, but it had been our 
experience in years gone by, especially where people had 
contracts, with mine owners, they frequently will put 
in, if they don’t meet certain obligations, the machinery 
will belong to the mine owners: we have had that 
happen many times and we have always had to go and 


put up a bond and have an attorney get the equipment 
for us. [44] 
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Q. I thought when you were here before you said 
you told Mr. DeMichelis you really were not selling it 
to him, it was conditioned upon your being able to get 
it, I don’t remember exactly what it was, but you had 
some qualification so that if you didn’t get delivery of 
it, Mr. DeMichelis could not hold you. 

A. That was the point. I didn’t want to obligate 
ourselves. 

QO. If there was something of that sort then Mr. 
DeMichelis was not to be able to hold you and sue you 
for nondelivery? A. That was my point. 

QO. And you could give back the $3,750.00? 

pee ila Gycorect. 

The Referee: Any more questions? 

Mr. Thomasset: No more questions, your Honor. 

Mr. Goggin: That is all. 

The Referee: Now, there are one or two matters 
raised that I am not clear on—I am not clear on this 
contract and its execution; from Mr. Biggy I gathered 
that the contract was signed down here on the date in- 
dicated before a notary, and I thought from what he 
implied that, right after it was signed, on November 
10, 1944, he mailed it back to the Sacramento office. 
Now, on the other hand, it is quite clear from Mr. 
Henry’s testimony that he was checking with his Sac- 
ramento office continuously and it didn’t get there 
until [45] December the 10th; was not received. That 
is one situation I would like to have cleared up, if there 
is anything on it. It is more or less of a void; and 
the other thing is the conversation between Mr. Henry 
and Mr. Biggy in connection with this appointment, 
which apparently was not kept, and then also the third 
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point, whether or not this pump was raising 20 per cent 
solids with the liquid. Let’s see if we can clear that 
matter up by 4:30. (Thereafter Mr. Biggy took the 
stand and testified until court was adjourned.) [46] 


* *K ** * *K * uK * *k 


Quartz Crystal Products Company 
August 2, 1946, at 2:00 p. m. 

Order to Show Cause in Reclamation 
(Excerpts from Proceeding) 


GEYDE WerEiinen. 
being first duly sworn, on oath testified as follows; 
Direct Examination 


By Mr. Thomasset: 


©. You have appeared here before and testified? 

A. Yes, sir. 

©. And you are the president of the U. S. Machinery 
Company? Ne EER Sir 

Mr. Chichester: I would like the record to show I 
am appearing as co-counsel with Mr. Goggin, and that 
he has handled all of the proceedings heretofore, and 
he is ill, and I am not too familiar with the proceedings’ 
but I will do my best under the circumstances. 

Wigewierctree. All richt, 

QO. By Mr. Thomasset: Mr. Henry, I call your at- 
tention to what purports to be a lease contract which 
bears the date of November 10, 1944, and which has 
been admitted into evidence heretofore as Trustee’s Ex- 
hibit 1, and which bears a recordation stamp dated 
December 18, 1944; that recordation stamp being or 
purporting to be that of the recorder of [47] Calavares 
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County. Now, you have already testified in this matter 
and I want to call your attention to the notarial ac- 
knowledgment that is attached to that Exhibit 1, and ask 
you if you recall the occasion when that exhibit was 
acknowledged before the notary? 

A. I recall the date when it was acknowledged. 

©. The notary appears to be No VV. Hicks) isminan 
correct? A. That’s right. 

©. And it is Mr. or Mrs. or Miss. A. Miho 


QO. Does Mr. Hicks have a place of business any- 
where? 

A. Yes, sir, he has a place of business right across 
from 921 Del Paso Boulevard, North Sacramento. 


©. Did you, on the day that the notarial acknowl- 
edgement bears date, to wit: the 12th day of December, 
1944, appear before Mr. Hicks? Ws SEER SIP, 


Q. And did you have with you the lease contract 
which is marked Trustee’s Exhibit 1? 
A. Yes, sir. 


Q. Now, when you appeared before Mr. Hicks, the 
notary, did the signature, Clyde Henry, president, under 
U. S. Machinery Company, on this lease contract, marked 
Exhibit 1, have at the time you appeared before the 
notary—had that signature been affixed to that intsru- 
ment? [48] 

A. No, sir. I signed it in the presence of Mr. Hicks. 

©. So that this signature, Clyde Henry, appearing 
under U. S. Machinery Company, and also in pen and 
ink below, the signature, Clyde Henry, president, was 
affixed by whom? A. By myself. 

Q. And that is your signature? A.) Yes 
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Q. And you are the president of the U. S. Machinery 
Company? A. Right. 

Q. On what date did you affix that signature? 

Peeeeweene [2th day o1 December, 1944 

©. And you were acting in what capacity on that 
occasion? 

A. As president of the U. S. Machinery Company. 

Q. And for and on behalf of the U. S. Machinery 


Company ? ie Ves, Sit 

Q. Now, did you on that occasion have any other in- 
strument ? A. Yes, sir. 

QO. What? 


A. I had this particular contract you are now look- 
ing at. 

Q. Now, we are looking at the instrument which has 
been marked Trustee’s Exhibit 2° 

Eee esesir. [49] 

©. And which bears on the reverse side of it a rec- 
ordation of the recorder of Calavares County as of the 
18th day of December, 1944, is that right? 

A. Yes, sir. 


QO. I will ask you to look at the signature, Clyde 
Henry, and then the word president underneath that, 
which has been written under the U. S. Machinery Com- 
pany, at the bottom on Trustee’s Exhibit 2, whose sig- 
nature is that? A. Maine. 

Q. Did you afhx that yourself? Tipe eset. 

QO. On what date did you affix that signature on 
Trustee's Exhibit 2? 

A. On December the 12th, 1944, 
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Q. And in what capacity were you affixing that sig- 
nature? 

A. As president of the U. S. Machinery Company. 

©. And for and on behalf of the U. S. Machinery 
Company? $e SSS Sie. 

Q. Now, on that occasion, do you remember whether 
it was in the morning or the afternoon, or what? 

A. To the best of my recollection it was in the after- 
noon; I would say about 2:30. 

QO. Were you accompanied by anyone else? 

A. Yes, sir. [50] 

QO. By whom? A. Mr. Harry Satterfield. 

©. At the time that you appeared before Mr. Hicks, 
the notary, on the 12th day of December, 1944, with 
the instrument which has been marked Trustee’s Exhibit 
2, had the signature of Clyde Henry, president, been 
affixed at that time? 

A. No, sir, not previous to that. 

©. And it was, as you have testified, signed by you 
in the presence of the notary? 7\, Sec! 

©. And on that date? ja NEO. ike, 

Q. Do you recall what you did, after these two ex- 
hibits, 1 and 2, were notarized by the notary? Were 
they returned to you? 

A. Yes, sir, they were handed right back to me by 
the notary. 

Q. And did you do anything in connection with those 
exhibits or copies of the exhibits, to the best of your 
recollection? 

A. The copies of the exhibits I mailed to the Quartz 
Crystal Company, and the original I mailed to the re- 
corder in San Andreas. 
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By Mr. Thomasset: That is all. 

The Referee: Do you have any questions? [51] 

(Viemmeimenester: Yes, your Flonor. 

Ome ove Chichester] —\Vio is Mr. H. D. Stockley? 

A. He was a man who worked for me; one of the 
superintendents of the plant. 

©. Where did he work on December the 12th, 1944? 

Peewee! Paso Botilevard, North Sacramento, in 


my shop. 

QO. What kind of a position did he hold? 

A. Superintendent. 

©. Of the shop? Ay Mies 

Omeiteel >. Machinery Company is a corporation, 
is it? Ewen Yies, Sir. 

©. Apparently his signature appears on Trustee’s Ex- 
iibieeleamaets scratched out, is that correct? 

ie CS 

Q. Who scratched it out? Ao 1 edit 

©. And when did you do that? 

A. When I signed it, on December the 12th, 1944. 

Q. Did you sign Exhibit 2 on December the 12th, 
also. A. Yes, sir. 

Q. Did it have any signature on it when you received 
ihe mee No, sir. 

Q. By Mr. Thomasset: The question is a_ little 
vague. 


The Witness: I took it for granted you meant did 
it have [52] Stockley’s signature on it. 

eS, eli ncice not: 

©. Referring to the material referred to in Exhibit 
1, had the material called for in that instrument been 
delivered to Mr. Buell, or Mr. Biggy, or Mr. Collins? 
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Mr. Thomasset: JI think that has been gone into, 
The Referee: Yes, it has been covered. 
Mr. Chichester: No other questions. 


QO. By The Referee: You were selling this type 
of machinery under the price ceilings of the Office of 
the O.P.A., were you not? 

A. Yes, sir. All of our machinery—The O.P.A. had 
a lease price and also a sales price; this was sold under 
the lease price. 


QO. Was the reason—lI believe the tractor, that is on 


a separate contract? J, OER, SBR: 
O7 Istthat on Exhiiit (or Exinbin 2: 
Bo Oba, 


©. That tractor was delivered way back—in other 
words, the property under that contract was delivered 
back in September, was it not? 

A. Yes, sir. The reason for that was we had it on 
a lease contract to a man by the name of—he is a fellow 
who has a sawmill, I just can not recall his name, but 
we had it [53] leased to him and these people were nego- 
tiating for the lease on it, and rather than bring it into 
Sacramento we had it delivered to their property, which 
made a saving of 200 miles of drayage—Ken Knutting 
was the man’s name; he had a sawmill near Placerville. 


Q. The first payment was made a way back then, 
was it not? 

A. Yes, sir, apparently that was when it was nego- 
tiated. 
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QO. Why did you wait until November or December 
to make out the contract? 

A. Well, with reference to the preliminary negotia- 
tion on it—I had nothing to do with it; I had the o. k. 
on it when it came to the final conclusion. 

OQ. They did make a deal to buy it from you at a 
certain figure and they made payments to you of quite 
a bit of money a way back, and apparently there was 
no contract prepared at that time, is that right? 

AN cs, sir, 

Vieeeinemasset: just for the purpose ot the record, 
your Honor, is talking about buying and selling, these 
’ are lease contracts. 

The Referee: All right; we will change it to lease 
contracts instead of buying and selling. 

QO. Why was it that the contract was not prepared 
sooner? [54] 

A. Well, they didn’t know exactly what and how 
much of this equipment they were going to need or use. 

Q. This had nothing to do with other equipment; 
this tractor was a separate deal, on a separate contract, 
was it not? By YESS Str. 

QO. Were you waiting until they had made enough 
down payments to comply with O.P.A. regulations? 

A. That could have been the reason, I am not exactly 
clear on that. 

©. The other contract, the property was not all ready 
ioamceinery sal the inception of the deal, was it: 

eee Uitat is correct. 

itemicterce. Vell, J guess that covers that. Are 
there any other questions? 

Mr. Chichester: No questions. 
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Mr. Thomasset: No questions. Mr. Henry, you may 
step aside. 

Mr. Thomasset: Mr. Satterfield, would you take the 
stand, please. 


HARRY SATITERFURED 


having been first duly sworn on oath, testified as follows: 

By Mr. Thomasset: 

Your name is what? A. Harry Satterfield. 

What is your address? [55] 

My business address? 

Ves. 

It has been 503 Van Ness Avenue, San Fran- 

cisco, but that property has been sold and we have 

changed our address, but that is what it was at that time. 
©. Do you know Mr. Clyde Henry, who preceded 


PO POO 


you on the stand? Ae edo: 
©. Do you recall being with him in Sacramento on 
an occasion in 1944? ida, 


©. I want you to look at these two instruments, one 
of them has been marked Trustee’s Exhibit 1, and the 
other has been marked Trustee’s Exhibit 2, each one 
has affixed to it a notarial acknowledgment, bearing the 
signature of N. W. Hicks, do you recall being in Sacra- 
mento with Mr. Henry at any time when you saw those 


exhibits? A. I was in Sacramento at that time. 
OO. You were? By, eS, Site. 
Q. And do you recall being at Mr. Hick’s place of 
business ? A. Yes, sir. 


Q. What kind of a business did he have? 
A. <A gasoline business. 
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©. What does he have, an office there? [56] 

A. He has an office off to the side there. 

©. Do you recall the date, independently of these 
contracts? 

A. Well whatever date that paper was— 

©. Do you remember seeing those instruments, by 
instruments [| mean these two papers which have been 
marked Trustee’s Exhibit 1, and Trustee’s Exhibit 2. 
Now, let’s take a look at Trustee’s Exhibit 1, and I call 
your attention to the signature, Clyde Henry, president, 
underneath U. S. Machinery Company, did you see Mr. 
Henry affix that signature? 

A. Well, I saw him take those papers in there while 
we were getting gasoline. They both of them signed, 
this gentleman, the notary, and Mr. Henry; I didn’t 
know he was a notary at the time though. 

Q. What about Trustee’s Exhibit 2, calling your at- 
tention to the signature, Clyde Henry, president, under 
U. S. Machinery Company; were you present at the 
time Mr. Henry affixed that signature? 


A. Yes, sir. 

Q. Was that at the same time that the notary signed 
that acknowledgment? A. They both signed. 

Q. They both signed at the time? Po CS. Silt. 


Q. You were not exactly in the office were you when 
Mr. Henry signed? [57] 

A. No, I was sitting in the car. 

Q. You were in the car; about how far away? 

A. About 15 feet; the gasoline pumps and the car 
and then the office. 
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QO. When you say you saw Mr. Henry sign both 
of these instruments, what do you mean; what, if any- 
thing, attracted your attention? 

A. As he got out of the car he had the papers; they 
looked like they were legal papers; I saw him take them 
out of his pocket and walk over to the office; I was in 
a hurry to get to San Francisco and they spent a lot 
of time in the office and I said, “What was all the time 
for?’ And he said, “I have to get these signatures on 
this lease.” At that time I was going to buy machinery, 
a shovel. 

©. You are in that kind of business? 

A. Yes, sir. 1 was trying to get a shovel, a tractow 
and a bulldozer, and also a rooter. 

Q. When he came back did you take a look at the 
contracts? 

A. I said, “What did you take all of the time about?” 
and he said, “Here is the title on some of the machinery 
you wanted, but it is sold.” 


©. Now, were these signatures apparently freshly 
written at the time you looked at them? 

A. Yes, sir. 

Q. Do you know what I mean? [58] 

A. Yes, they were fresh. They just was writing 
them. 

Mr. Thomasset: That is all. 

@) By the™ Referee: You were in the car amdiie 


went into the office, a little room where the notary was, 
some 15 feet or so away? A. That is feiie 
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©. And then apparently he signed these papers and 
had the notary affix the seal? jv Veseesit, 


QO. And came back out? JN I NGENES Seielone. 

©. Well, you don’t know anything about what the 
document showed or contained, do you? He didn’t take 
the papers out of his pocket when he came back, did he? 

A. No; when he came back, he said, “Here is some 
of the stuff you were trying to buy.” 

©. But he had already sold it? Pee Mies cite 


©. Counsel’s question seemed to imply that you saw 
these instruments and very carefully scrutinized them. 

A. Well, I did take a look at some of the prices. 

©. The Referee: He showed you his contracts when 
he came back? Py EOS. ie, 


©. And his signatures were already on them? 

A. Yes, sir. [59] 

Mit weenerces sl sec. Any other questions? 

Mr. Thomasset: No other questions. 

Mr. Chichester: No other questions. The witness is 
excused. 

Mr. Thomasset: Your Honor, I ask the privilege 
at this time to take the deposition, by written interrog- 
atories, of the Notary, and for that purpose I would 
like to have photostatic copies made of both of them. 

The Referee: Is that disputed? Your main point 
is he went in there at that time and signed the papers 
at that time. 
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Mr. Thomasset: That they were not signed prior to 
that. 

Mr. Chichester: They were not signed on the date 
the instruments bear? 

Mr. Thomasset: No; on the date the acknowledg- 
ment bears. 

The Referee: You know, of course, that is what the 
Notary will testify to? 

Mr. Thomasset: That is right, 

The Referee: I don’t believe you have to go to that 
trouble. 

Mr. Chichester: I don’t think the Trustee will object 
to that. I don’t think it has a scintilla of objection. 

The Referee: Well, certainly the Trustee has nothing 
to the contrary to show, that I have heard. 

Mr. Thomasset: Then can it be stipulated that it shall 
be deemed that the Notary, N. W. Hicks, has been 
called [60] and testified that Trustee’s exhibits “1” and 
“2” were signed before him; and by signing I mean 
the signatures of Mr. Henry as they now appear, were 
signed before him on that date, that is the 12th day 
of December, 1944? 

The Referee: I think the Trustee should agree to 
that. I will take that as the evidence, in lieu of the de- 


position. 


(Thereafter there was further discussion between the 


Referee and counsel, after which court was adjourned) 


[Endorsed]: Filed Mar. 6, 1947. [61] 
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12 William I. Heffron, etc. vs. 


In the Circuit Court of Appeals of the United States 
in and for the Ninth Circuit 


No. P05 


WIRETAM I. HEFPRON, TRUSTEE FOR OUARIZ 
CRYSTAL PRODUCTS CO, 2 limited copartier 
ship composed of RAYMOND I. BIGGY, JOHN 
W. BUOL and JAMES F, COMMINS, Bankrupe 

Appellant, 


Vs. 


Urs, MAGEINERY COs 
Appellee. 


DESIGNATION OF POINTS ON APPEAI aN 
DESIGNATION OF PARTS OF RECORDS 
BE ERINTED 


I. 
Appellant hereby designates and adopts as its points on 


appeal the points heretofore set forth in its statement of 
points on which appellant will rely on appeal filed in the 
District Court of the United States for the Southern 
District of California, Central Division, on the within 


appeal. 


i 


Appellant does hereby designate and adopts for print- 
ing the certified transcript of the record as filed by the 
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trict of California, Central Division, on the within appeal. 


Dated this 8th day of September, 1947. 
GEORGE T. GOGGIN 
Attorney at Law 


817 H. W. Hellman Building 
354 South Spring Street 

Los Angeles 13, California 
MUtual 2248 


Attorney for Appellant 


[Affidavit of Service by Mail.] 
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